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207. On 31st COctober, 2002 el even Judge Bench of this Court delivered the
Judgnent in the case of T.M A Pai Foundation and Ors. v. State of
Karnataka and Ors. , A brief history as to how a el even

Judge Bench of this Court came to decide this case is set out in para 3 of
the judgnent, which reads as under

"3. The hearing of these cases has had a chequered history. Wit Petition
No. 350 of 1993 filed by the Islam c Acadeny of Education and connected
petitions were placed before a Bench of five Judges. As the Bench was prinma
facie of the opinion that Article 30 did not clothe a mnority educationa
institution with the power to adopt its own nethod of selection and the
correctness of the decision of this Court in St Stephens College v.

Uni versity of Del hi was doubted, it was directed that the questions that
arose should be authoritatively answered by a | arger Bench. These cases
were then placed before a bench of seven Judges. The questions franed were
recast and on 6-2-1997, the Court directed that the natter be placed before
a Bench of at |east eleven Judges, as it was felt that in view of the
Forty-second Amendnent to the Constitution, whereby "education" had been
included in Entry 25 of List Ill of Seventh Schedul e, the question of who
woul d be regarded as a "mnority" was required to be consi dered because the
earlier case-lawrelated to the pre-anmendnent era, when education was only
inthe State List............... "

After the Judgment was delivered, on 31st October 2002, the Union of India,
various Stale Governnents and the educational institutions understood the
majority judgnent in different perspectives. Different statutes/regulations
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were enacted/franed by different State Governnments. These led to
litigations in several Courts. Interimorders passed therein have been
assail ed before this Court. Wen these matters canme up before a Bench of
this Court, the parties to the wit petitions and special |eave petitions
attenpted to interpret the majority decision in their own way as suited to
them and therefore at their request all these matters were placed before a
Bench of five Judges. It is under these circunstances that this Bench has
been constituted so that doubts/anonalies, if any, could be clarified.

208. Most of the petitioners/applicants before us are unai ded professiona
educational institutions (both mnority and non-mnority). On behalf of the
petitioners/applicant it was submitted that the answers given to the
guestions, as set out at the end of the majority Judgrment, |ay down the
true ratio of the Judgnment It was subnmitted mat any observation nmade in the
body of the judgnment had to be read in the context of the answers given. W
are unabl e to accept this submission. The answers to the questions, in the
maj ority Judgnent in Pai's case;, are nmerely a brief summation of the ratio
laid downin the Judgnent. The ratio decidendi of a Judgnent has to be
found out ‘only on reading the entire Judgnment. In fact the ratio of the
judgrment is what is set out in the judgnent itself. The answer to the
guesti on woul d necessarily have to be read in the context of what is set
out in the judgnent and not in isolation. In case of any doubt as regards
any observations, reasons and principles, the other part of the judgment
has to be | ooked into. By reading a |line here and there from the judgnent,
one cannot find out the entire ratio decidendi of the judgrment. W,
therefore, while giving our clarifications, are deposed to | ook into other
parts of the Judgment other than those portions which nmay be relied upon

209. Very briefly stated the other subm ssions were as follows:

210. On behalf of the petitioners/applicants it was also submtted that
fixation of percentages of seats that could be filled, in title unaided

pr of essional colleges both mnority and non minority by the nmanagement, an
done by various State Governnents, was inmpernissible, It is further
submitted that the private, unaided professional educational institutions,
had been given conpl ete autonony not only as regards the adm ssion of
students but also as regards the term nation of their own fee structure. If
was subnmitted that these institutions could fix their owmn fee structure

whi ch coul d i nclude a reasonabl e revenue surplus for purposes of

devel opnent of educati on and expansion-of the-institution, and that so | ong
as there was no profiteering or charging of capitation fees, there could be
no interference by the Government. It was submtted that the right to admt
students is an essential facet of the right to adm nister, and so |ong as
admi ssion to the unai ded educational institutions is on a fair and
transparent basis and on the basis of nerit, government cannot interfere.
It was submitted that these institutions are entitled to fill up all their
seats by adopting/evolving a rational and transparent nethod of adm ssion
whi ch ensures that nmerit is adequately taken care of. It was subnmitted that
in any event the institutions should be given a choice and be allowed to
admit students on basis of the ICSC or SSC or other such exam nation. It
was al so suggested that educational institutions of a particular type may
be permitted to associate thensel ves for the purposes of holding a comon
entrance test in each State. On behalf of minority institutions, it was
submtted that they are entitled to fill up ail the seats with students of
their own community/l anguage. On behalf of non-mnority institutions, it
was submitted that they also had a fundanmental right to establish and
admi ni ster educational institutions and that the mgjority Judgnment puts
themon a par with the mnority institutes.

211. As against this, on behalf of the Union of India, various State
Governments and some students, who sought to intervene, it was submtted
that the right to set up and adm ni ster an educational institution was not
an absolute right, and this right is subject to reasonable restrictions and
that this right is subject (even in respect of mnority institutions) to
national interest. It was submitted that inparting education was a State
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function but, due to resources crunch, the States were not in a position to
establish sufficient nunber of educational institutions. It was subnitted
that, because of such resources crunch, the States were pernitting private
educational institutions to perform State functions. It was submitted that
the Union of India, the States, Universities had statutory rights to fix
the fees and to regul ate adm ssion of students in order to ensure (a) that
there was no profiteering; (b) capitation fees were not charged; (c)

adnmi ssions were based on principles of nmerit and (d) to ensure that persons
fromthe backward cl asses and poorer sections of society also had an
opportunity to receive education, particularly, professional education. It
was submitted that if these educational institutions were pernmitted to have
their own tests for adm ssion, the students would be put to undue
harassnment and hardshi p i'nasnuch as they would have to pay for application
forns in various colleges and appear for tests in various colleges. It was
poi nted out that even if each institution charged Rs. 500 to Rs. 1000 a
student woul d ultinmately have to pay a | arge anount by way of application
fees as, in the absence of a comobn entrance test and adm ssion procedure
the students woul'd have to apply to a nunber of colleges. It is submtted
that the students would al so have to spend for transport fromand to each
college and may find it difficult, if not inpossible to travel from one
coll ege to another, to appear in all the tests. It was submitted that
unless it was ensured that colleges admit students strictly on the basis of
nmerit at a conmon entrance test, it would be inpossible to ensure that
capitation fees were not charged and that there was no profiteering. It was
poi nted out that sonme coll eges do not even.issue adm ssion forns unless and
until the student agrees to pay a hefty sum It was subnitted that the
majority Judgnent clarified that Article 30 had been enacted not for the
pur poses of giving any special right or privileges to the mnority
educational institutions, but toensure that the nminorities had equa

rights with the mgjority. It was submtted that mnority educationa
institutions cannot claim any higher or better rights than those enjoyed by
the non-mnority educational institutions.

212. Both sides relied upon various passages fromthe najority judgnent in
support of the respective subm ssions. These passages are reproduced
herei nafter.

In view of the rival subnissions the foll ow ng questions arise for
consi derati on:

1) whether the educational institutions arc entitled to fix their own fee
structure;

2) whether minority and non mnority educational institutions stand on the
SAME footing and have the sane rights;

3) whether private unai ded professional colleges are entitled to fill in
their seats, to the extent of 100% and if not to what extent; and

4) whether private unaided professional colleges are entitled to adm t
students by evolving their own nethod of adnission

Question No. 1.

213. So far as the first question is concerned, in our viewthe majority
judgrment is very clear. There can be no fixing of a rigid fee structure by
the governnment. Each institute nust have the freedomto fix its own fee
structure taking into consideration the need to generate funds to run the
institution and to provide facilities necessary for the benefit of the
students. They must al so be able to generate surplus which nust be used for
the betterment and growh of that educational institution. |In paragraph 56
of the judgnment it has been categorically |aid down that the decision on
the fees to be charged nmust necessarily be left to the private educationa
institutions that do not seek and which are not dependent upon any funds
fromthe CGovernment. Each institute will be entitled to have its own fee
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structure. The fee structure for each institute nust be fixed keeping in
mnd the infrastructure and facilities available, the investnents made,
salaries paid to the teachers and staff, future plans for expansion and/or
betterment of the institution etc. O course there can be no profiteering
and capitation fees cannot be charged. It thus needs to be enphasi zed t hat
as per the majority judgnment inparting of education is essentially
charitable in nature. Thus the surplus/profit that can be generated nust be
only for the benefit/use of that educational institution. Profits/surplus
cannot be diverted for any other use or purpose and cannot be used for
personal gain or for any other business or enterprise. As, at present, mnere
are statutes/regul ati ons which govern the fixation of fees and as this
Court had, not yet considered the validity of those statutes/regul ations,
we direct that in order to give effect to the judgnent in TMA PAl’s case
the respective State Governnents concerned authority shall set up, in each
State, a commttee headed by a retired H gh Court judge who shall be

nom nated by the Chief Justice of that State. The other nmenber, who shal
be nom nated by the Judge, should be a Chartered Accountant of repute. A
representative of the Medical Council of India (in short "MCl’') or the A

I ndia Council for Technical Education (in short 'AICTE ), depending on the
type of institution, shall also be a nenber. The Secretary of the State
Gover nnent i n-charge of Medical Education or Technical Education, as the
case may be, shall be a menber and Secretary of the Conmittee. The
Conmittee should be free to nom nate/co-opt another independent person of
repute, so that total nunber of nenbers of the Commttee shall not exceed
5. Each educational Institute nust place before this Committee, well in
advance of the academ c year, its proposed fee structure. Along with the
proposed fee structure all relevant docunents and books of accounts nust

al so be produced before the commttee for their scrutiny. The Committee
shal | then deci de whether the fees proposed by that institute are justified
and are not profiteering or charging capitation fee. The Conmttee will be
at liberty to approve the fee structure or to propose sonme other fee which
can be charged by the institute. The fee fixed by the coomittee shall be
bi nding for a period of three years, at the end of which period the
institute would be at liberty to apply for revision. Once fees are fixed by
the Conmittee, the institute cannot charge cither directly or indirectly
any ot her anmount over and above the-anmount fixed as fees. If any other
amount is charged, under any other head or guise e.g. donations the sane
woul d amount to charging of capitation fee. The Governnents/appropriate
aut horities should consider fram ng appropriate regul ations, if not

al ready, framed, whereunder if it is found that an institution is charging
capitation fees or profiteering that institution can be appropriately
penal i sed and al so face the prospect of losing its recognition/affiliation

214. 1t nust be nentioned that during argunents it was pointed out to us
mat sonme educational institutions are collecting, in advance, the fees for
the entire course i.e. for all the years. It was submitted that this was
done because the institute was not sure whether the student woul d /| eave the
institute mdstream It was subnmitted that if the student left the course
in mdstreamthen for the remaining years the seat would |ie vacant and the
institute would suffer. In our view an educational institution can only
charge prescribed fees for one senester/year, if an-institution feels that
any particular student may |eave in nmidstreamthen, at the highest, it my
require that student to give a bond/ bank guarantee that the bal ance fees
for the whole course would be received by the institute even'if the student
left in mdstream |f any educational institution has collected fees in
advance, only the fees of that senester/year can be used by the
institution. The bal ance fees nmust be kept invested in fixed deposits in a
nati onal i sed bank. As and when fees fall due for a senester/year only the
fees falling due for that senmester/year can be wi thdrawn by the
institution. The rest nust continue to remain deposited till such tine that
they fall duo. At the end of the course the interest earned on these
deposits nust be paid to the student fromwhomthe fees were collected in
advance.

Question No. 2
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215. The next question for consideration is whether mnority and non
mnority educational institution stand on the sane footing and have the
same rights under the Judgrment. In support of the contention that the
mnority and non mnority educational institutions had the sanme rights
reliance was pl aced upon paragraphs 138 and 139 of the Judgment. These read
as foll ows;

"138. As we look at it, Article 30(1) is a sort of guarantee or assurance
to the linguistic and religious nmnority institutions of their right to
establish and adm ni ster educational institutions of their choice.
Secul ari sm and equality being two of the basic features of the
Constitution, Article 30(1) ensures protection to the |inguistic and
religious mnorities; thereby preserving the secularismof the country.
Furthernore, the principles of equality nmust necessarily apply to the

enj oynment of such rights. No law can be franed that will discrimnate

agai nst such minorities with regard so the establishment and adm ni stration
of educational institutions vis-a-vis other educational institutions. Any
law or ‘rul'e or regulation that would put the educational institutions run
by the minorities at a di sadvant age when conpared to the institutions run
by the others will have to be struck down. At the sane tine, there also
cannot be any reverse discrimnation. It was observed in St Xaviers College
case, at page 192, that "the whole object of conferring the right on

mnorities under Article 30 is to ensure that there will be equality
between the majority and the mnority. If the minorities do not have such
special protection, they will be denied equality." In other words, the

essence of Article 30(1) is to ensure equal treatnent between the majority
and the minority institutions. No one type or category of institution
shoul d be disfavoured or, for that nmatter receive nore favourabl e treatnent
than another. Laws of the |and, including rules and regul ati ons, must apply
equally to the najority institutions as well asto the mnority
institutions. The mnority institutions nust be allowed to do what the non-
mnority institutions are permtted to do."

"139 Li ke any other private unaided institutions, simlar unaided
educational institutions adm nistered by |inguistic or religious mnorities
are assured nmaxi mum autonony in.relation thereto; e.g., nethod of
recruitnment of teachers, charging of fees and admi ssion of students. They
will have to conply with the condition of recognition, which cannot be such
as to whittle down the right under Article 30."

Undoubtedly at first blush it does appear that these paragraphs equate both
types of educational institutions. However on a careful reading of these
paragraphs it is evident that the essence of what has been laid down is
that the mnority educational institutions have a guarantee or assurance to
establish and admi ni ster educational institutions of their choice. These
par agraphs merely provide that |aws, rules and regul ati ons cannot 'be such
that they favour mpjority institutions over mnority institutions. W do
not read these paragraphs to nmean that non mnority educationa

institutions would have the sane rights as those conferred on mnority
educational institutions by Article 30 of the Constitution of India. Non
mnority educational institutions do not have the protection of Article 30.
Thus, in certain matters they cannot and do not stand on simlar footing as
mnority educational institutions. Even though the principle behind Article
30 is to ensure that the mnorities are protected and arc given an equa
treatnment yet the special right given under Article 30 does give them
certain advantages. Just to take a few exanples, the Governnent nay deci de
to nationalise education. In that case it nmay be enacted that private
educational institutions WII not be permitted. Non minority educationa
institutions may beconme bound by such an enactnent. However, the right

gi ven under Article 30 to mnorities cannot be done away with and the
mnorities will still have a fundanental right to establish and administer
educational institutions of their choice. Simlarly even though the
government may have a right to take over nanagenment of a non minority
educational institution the nmanagenment of a minority educationa
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institution cannot be taken over because of the protection given under
Article 30. O course we nust not be understood to nmean that even in
national interest a mnority institute cannot be cl osed down. Further
mnority educational institutions have preferential right to adnit students
of their own conmunity/l anguage. No such rights exist so far as non
mnority educational institutions are concerned.

Questions Nos. 3 and 4

216. Questions 3 and 4 pertain to private unai ded professional colleges.
Thus ail observations in answer to questions 3 and 4 are therefore confined
to such educational institutions.

217. In order to answer the third arid fourth questions it is necessary to
see the manner in whichthe ngjority judgnment is framed and to consi der
certai n paragraphs of the judgnent. The majority judgment considered
various aspects under different- heads. The 3rd head is "In case of private
institutions, can there be government regulations and, if so, to what
extent?". This is further divided into four subheadings viz. "Private

unai ded non-mnority educational institutions"; "Private unai ded

prof essi onal colleges"; "Private aided professional institutions (non
mnority)" and "Qther aided institutions". The paragraph which has been
strongly relied upon i's paragraph 62 which is under the sub-heading
"Private unai ded professional colleges". The said paragraph reads as under:

"63. It would be unfair to apply the same rul es and regul ati ons regul ating
adni ssion to both aided and unai ded professional institutions. It nust be
borne in mnd that wunai ded professional institutions are entitled to
autonony in their admnistrationwhile, at the sanme tine, they do not forgo
or discard the principle of nerit. It would, therefore, be perm ssible for
the university or the government, at the tinme of granting recognition, to
require a private unaided institution to provide for nerit-based sel ection
while, at the sane tine, giving the Managenent sufficient discretion in
admitting students. "This can be done through various nethods. For

i nstance, a certain percentage of the seats can be reserved for adm ssion
by the Management out of those students who have passed the common entrance
test held by itself or by the State/University and have applied to the
col | ege concerned for adm ssion, while the rest of ‘the seats may he filled
up on the basis of counseling by the state agency. This will ‘incidentally
take care of poorer and backward sections of the society. The prescription
of percentage for this purpose has to be done by the governnent according
to the |l ocal needs and different percentages can be fixed for mnority

unai ded and non-m nority unai ded and professional colleges. The sane
principles may be applied to other non-professional but unai ded educationa
institutions viz., graduation and post graduation non-professional colleges
or institutes."

218. Reliance was al so placed on paragraphs 58 and 59 which read as
fol | ows:

"58. For admission into any professional institution, nerit nmust play an
important role. Wiile it may be nornmally possible to judge the nmerit of the
appl i cant who seeks admi ssion into a school while seeking admission to a
prof essional institution and to becone a conmpetent professional, it is
necessary that neritorious candidates are not unfairly treated or put at a
di sadvant age by preferences shown to less neritorious but nore influentia
applicants. Excellence in professional education would require that greater
enphasis be laid on the nerit of a student seeking adm ssion. Appropriate
regul ations for this purpose may be made keeping in view the other
observations made in this judgnent in the context of admi ssions to unaided
institutions.™

"59. Merit is usually determned for adm ssion to professional and hi gher
education coll eges, by either the marks that the student obtains at the
qgual i fyi ng exam nation or school |eaving certificate stage foll owed by the
interview, or by a conmon entrance test conducted by the institution, or in
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the case of professional colleges, by governnent agencies."

Based on the above paragraphs it had been submitted, on behalf of the Union
of India various State Governments and students that the mgjority Judgnent
makes a clear distinction between professional educational institutions
(both minority and non mnority) and other educational institutions i.e.
school s and undergraduate col |l eges. The subnission was that in professiona
institutions nerit had to play an inmportant role and that excellence in
prof essi onal education required that for purposes of adm ssion nmerit is
deternmi ned by Government agencies. It is submitted that paragraph 68

provi des that in unaided professional colleges only a "certain" percentage
of seats can be reserved for adm ssion by the nanagement. It is submtted
that the said paragraph provides that if is permssible for the University
or the Governnment to require a private unai ded professional institute to
provide for a nerit based selection. It was submtted that paragraph 68,
read wi th paragraph 59, |ays down that in unai ded professional colleges
nerit is to be determ ned by a common entrance test conducted by Governnent
agenci es.

219. Paragraph 68 of the najority judgnent in Pai’s case can be split into
seven pads : -

220. Firstly, it deals with the unaided mnority or non-mnority
pr of essi onal coll eges.

221. Secondly, it will be unfair to apply the rule and regul ations franed
by the State Governnment as regards the government ai ded professiona
coll eges to the unai ded professional colleges.

222. Thirdly, the unaided professional institutions are entitled to
autonony in their adnmnistration; while at the same tine they shoul d not
forego or discard the principles of nerit.

223. Fourthly, it is permissible for the university or the Governnment at
the time of granting recognitionto require an unaided institution to
provide for nerit based adm ssion while at the same tinme giving the
managenent sufficient discretion in admtting students.

224. Fifthly, for unai ded non-m nority professional colleges certain
percent age of seats can be reserved for adni ssion by the nanagenent out of
those students who have passed the conmon test held by itself or by the
State/ University and for applying to the college/university for adm ssion
while the rest of the seat may be filled up on the basis of counseling by
the State agency.

225. Sixthly, the provisions for poorer and backward sections of the
soci ety in unaided professional colleges are al soto be provided for.

226. Seventhly, the prescription for percentage of seats in unaided

prof essi onal colleges has to be done by the governnent according to the

| ocal needs. A different percentage of seats for admi ssion can be fixed for
m nority unai ded and non-minority unai ded professional colleges.

227. Undoubtedly the majority judgment makes a distinction between private
unai ded professional colleges and other educational institutions i.e.
school s and undergraduate col |l eges. The subheadi ng "Private unai ded

prof essi onal colleges" includes both mnority as well as non minority

prof essional colleges. This is also clear froma readi ng of paragraph 68.
It appears to us that this distinction has been nmade (between private

unai ded professional colleges and other educational institutions) as the
Judgnent recognises that it is in national interest to have good and

ef ficient professionals. The Judgnent provides that national interest would
prevail, even over minority rights. It is for this reason that in

prof essi onal coll eges, both mnority and non-minority, nmerit has been nade
the criteria for adm ssion. However a proper reading, of paragraph 68,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of

58

i ndicates that a further distinction has been made between minority and non
mnority professional colleges. It is provided that in cases of non

m nority professional colleges "a certain percentage of seats" can be
reserved for adm ssion by the managenent. The rest have to be filled up on
bases of counseling by State agencies. The prescription of percentage has
to be done by the Governnent according to | ocal needs. Keeping this in m nd
provi sions have to be nmade for the poorer and backward sections of the
society. It must be renenbered that, so far as, nedical colleges are
concerned, an essentiality certificate has to be obtained before the

coll ege can be set up. It cannot be denied that whilst issuing the
essentiality certificate the respective State Governments take into

consi deration the | ocal needs. These aspects have been highlighted in a
recent decision of this Court in State of Maharashtra v. Medica

Association and Ors. . Wiilst granting the essentiality

certificate the State Government undertakes to take over the obligations of
the private educational institution in the event of that institution
becom ng i ncapabl e-of setting of the institution or inparting education
therein. A reading of paragraphs 59 and 68 shows that in non mnority

prof essi onal col |l eges adm ssion of students, other than the percentage
given to the managenent, can only be on the basis of nerit as per the
conmon entrance tests conducted by governnent agencies. The manner in which
the percentage given to the managenment can be filled in is set out

herei nafter.

228. Paragraph 68 provides that a different percentage can be prescribed
for unaided minority institutions. That the sane yardstick cannot be
applied to both minority and non m nority professional colleges is also
clear fromthe fact that paragraph 68 also falls under main heading "In
case of private institutions, can there be governnent regul ations and, If
so, to what extent?". Paragraph 47, which is-one of the first paragraph
under this heading, inter-alia provides as follows:

"It is appropriate to first deal with the case of private unaided
institutions and private aided institutions that are not admi nister the by
linguistic or religious mnorities. Regulations that can be framed relating
to mnority institutions will be considered while exam ning the nmerit an
effect of Article 30 of the Constitution."

Whi | st discussing Article 30 under heading "To what extent the rights of
aided private minority institutions to adm nister can be regulated"
reliance has been placed, in the majority Judgment, on previous judgnents
in the cases of Re Kerala Education Bill (AR 1958 Suprene Court page 956);
Rev Si dhajbhai v. State of Bonmbay : Rev Father Proost v.

State of Bihar ; State of Kerala v. Very Rev Mt her

Provi nci al ; Ahnedabad. St Xaviers Coll ege Society v.

State of Gujarat . Al these cases have recogni sed and

uphel d the rights of mnorities under Article 30. These cases have held
that in the guise of regulations, rights under Article 30 cannot be
abrogated. It has been held, even in respect of aided mnority institutions
that they nust have full autonony in adm nistration of that institution. It
has been held that the right to adm nister includes the right to adm't
students of their own comunity/language. Thus an unaided minority

pr of essi onal coll ege cannot be in a worse position than an aided ninority
professional college. It is for this reason that paragraph 68 provi des that
a different percentage can be fixed for unaided mnority professiona
col l eges. The expression "different percentage for mnority professiona
institutions" carries different nmeaning than the expression "certain
percentage for unai ded professional colleges,” In fixing percentage for
unai ded nminority professional colleges the State nust keep in mnd, apart
fromlocal needs, the interest/need of that comunity in the State. The
need of that community, in the State, would be paranount vis-a- vis the

| ocal needs.

229. It nmust be clarified that a mnority professional college can admt,
in their managenent quota, a student of their own conmunity/l anguage in
preference to a student of another community even though that other student
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is nmore nmeritorious. However, whilst selecting/admtting students of their
conmuni ty/ |l anguage the inter-se nmerit of those students cannot be ignored.
In other words whil st selecting/admtting students of their own
conmuni ty/ | anguage they cannot ignore the inter-se nerit anongst students
of their comunity/|l anguage. Adm ssion, even of nmenbers of their
conmuni ty/ | anguage, nust strictly be on the basis of nerit except that in
case of their own students it has to be nerit inter-se those students only.
Further if the scats cannot be filled up fromnenbers of their
conmuni ty/ | anguage, then the other students can be admitted only on the
basis of merit based on a common entrance test conducted by government
agenci es.

230. That brings us the question, as to how the managenent of both nminority
and non minority professional colleges can adnit students in the quota
allotted to them Undoubtedly the mgjority Judgnment has kept in mind the
sad reality that there area large nunber of professional colleges which

i ndulge in profiteering and/or charging of capitation fees. It is for this
reason that the majority Judgment provides that in professional colleges
adm ssion nost be on the basis of nerit. As has been rightly submtted it
is impossible to control profiteering/charging of capitation fees unless it
is ensured that admission is on the basis of merit. Also as has been
rightly pointed out if a student is required to appeal at nore than one
entrance test it would |ead to great hardship. The application fees charged
by each institute, even though they may be only Rs. 500 to Rs. 1000 for
each institute, would inpose a heavy burden on the students who will
necessarily have to apply to a nunber of colleges. Further as has boon
rightly pointed out, students would have to arrange for transport fromarid
to and stay at various places if they have to appear for individual tests
conducted by each Col lege. If a student has to go for test to each
institute it is possible that he/she may not be able to reach, in tine, the
venue of a test of a particular institute. In our view what is necessary is
a practical approach keeping in mind the need for a nmerit based sel ection
Par agraph 68 provides that adm ssion by the nanagenent can be by a common
entrance test held by "itself or by State/University". The words "conmon
entrance test" clearly Indicate that each institute cannot hold a separate
test. We thus hold that the managenent coul d sel ect students, of their
guota, either on the basis of the common entrance tests conduced by the
State or on the basis of a commopn entrance test to 'be conducted by an
associ ation of all colleges of a particular typein that State e.g.

medi cal , engineering or technical etc. The comon entrance test, held by
the association, must be for admi ssion to all colleges of that type in the
State. The option of choosing, between either of these tests, must be
exerci sed before issuing of prospectus and after intimationto the
concerned authority and the Comrittee set up hereinafter. |If any

pr of essi onal coll ege chooses not to admit fromthe commopn entrance test
conducted by the association then that coll ege nust necessarily admit from
the common entrance test conducted by the State. After hol ding the comon
entrance test and declaration of results the merit list will imediately be
pl aced on the notice board of all coll eges which have chosen to adnmt as
per this test. A copy of the merit list will also be forthwith sent to the
concerned authority and the Commttee. Sel ection of students must then be
strictly on basis of merit as per that merit list. O course, as indipated
earlier, mnority colleges will be entitled to fill up their quota with
their own students on basis of inter-se nerit anongst those students. The
list of students admitted, along with the rank nunber obtai ned by the
student, the fees collected and all such particulars and details as may be
required by the concerned authority or the Commttee nust be submitted to
them forthwith. The question paper and the answer papers must be preserved
for such period as the concerned authority or Committee may truncate. If it
is found that any student has been admtted de-hors nerit penalty can be

i nposed on that institute and in appropriate cases recognition/affiliation
may al so be withdrawn.

231. At this juncture it is brought to our notice that severa
institutions, have since long, had their own adni ssion procedure and that
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even though they have been admtting only students of their own comunity
no finger has ever been raised agai nst them and no conpl ai nts have been
nmade regardi ng fairness or transparency of the adm ssion procedure adopted
by them These institutions submt that they have special features and that
they stand on a different footing fromother nminority non-aided
professional institutions. It is submtted that their cases are not based
only on the right flowing fromArticle 30(1) but in addition they have sone
special features which requires to they be pernmtted to admit in the nanner
they have been doing for all these years. A reference is nade to few such
institutions i.e. Christian Medical College, Vellore, St. Joans Hospital,

| sl ami ¢ Acadeny of Education etc . The claimof these institutions was

di sputed. However we do not think it necessary to go into those questions.
We | eave it open in institutions which have been established and who have
had their own adm ssion procedure for, at least, the |ast 25 years to apply
to the Conmittee set out hereinafter.

232. Lastly, it must be nmentioned that it was urged by | earned counsel for
the appel lL.ant that paragraph 68 of the mgjority judgment only permts
University/State to provide for nmerit based selection at the tine of
granting recognition/affiliation. It was also subnitted that once
recognition/affiliation is granted to unai ded professional colleges, such a
stipul ation cannot be provi ded subsequently. W are unable to accept this
subm ssion. Such a provision can be made at the time of granting
recognition/affiliation as well as subsequently after the grant of such
recognition/affiliation

233. W now direct that the respective State Governnent do appoint a

per manent Committee which will ensurethat the tests conducted by the
associ ation of colleges to fair and transparent. For each State a separate
Conmittee shall be fornmed. The Conmittee woul'd be headed by a retired Judge
of the H gh Court. The Judge to be nom nated by the Chief Justice of that
State. The other nenber, to be noninated by the Judge, would be a doctor or
an engi neer of eminence (dependi ng on whether the institution is nedical or
engi neering/technical). The Secretary of ‘the State in charge of Medical or
Techni cal Education, as the case may be, shall also be a nmenber and act as
Secretary of the Conmttee. The Conmittee will be free to nom nate/co-opt
an i ndependent person of repute.in the field of education as well as one of
the Vice Chancellors of University . in that State so that the total nunber
of persons on the Conmittee do not exceed five. The Conmittee shall have
powers to oversee the tests to be conducted by the association. This would
i nclude the power to call for the proposed question paper/s, to know the
nanes of the paper setters and exanmi ners and to check the method adopted to
ensure papers are not | eaked. The Committee shall supervise and ensure that
the test is conducted in a fair and transparent manner. The Committee shal
have power to permt an institution, which has been established and which
has been permitted to adopt its own adm ssion procedure for the |ast, at

| east, 25 years, to adopt its own adm ssion procedure and if the Commttee
feels that the needs of such an institute are genuine, to admt, students
of their comunity, in excess of the quota allotted to themby the State
Covernment. Before exenpting any institute or varying in percentage of
gquota fixed by the State, the State Governnment nust be heard before the
Conmittee. It is clarified that different percentage of quota for students
to be admtted by the managenment in each minority or non-mnority unaided
prof essi onal college/s shall be separately fixed on the basis of their need
by the respective State Governnments and in care of any dispute as regards
fixation of percentage of quota, it will be open to the managenent to
approach the Conmittee. It is also clarified that no institute, which has
not been established and which has not followed its own admi ssion procedure
for the last, at least, 25 years, shall be permitted to apply for or be
granted exenption fromadmtting students in the nanner set out

her ei nabove.

234. Qur direction for setting up two sets of Cocmmittees in the States has
been passed under Article 142 of the Constitution of |India which shal
remain in force till appropriate legislation is enacted by the Parliament.
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The expenses incurred on the setting up of such Cormittees shall be borne
by each State. The infrastructural needs and provision for allowance and
remuneration of the Chairman and ot her nenbers of the Committee shall also
be borne by the respective State CGovernnent.

235. So far as the year 2003-2004 is concerned, time is running out as the
outer tinme limt for adm ssion is fast approaching or has gone. To neet the
urgent situation without going into the issues involved in the various
petitions/application?), we direct that the seats be filled up by the
institution and the State Governments in the ratio 50:50. However, if by
any interimorder, this Court has permitted any institution to fill up a

hi gher percentage of seats and the seats have been filled up accordingly,
the same shall not be disturbed. It is made clear that due to the line
constraint this arrangenent has been nade, without deciding the contentious
i ssue involved in various pendi ng cases.

236. Wth these clarifications we now direct that all the matters be pl aced
bef ore the regular benches for disposal on nerits.

237. Al Interlocutory applications as regard interimnatters stand
di sposed of.

S.B. Sinha, J.
| NTRODUCTORY REMARKS

1. Inparting of education is a State function. The State, however, having
regard to its financial and other constraints is not always in a position
to performits duties. The function of inparting education has been, to a
| arge extent, taken over by the citizens thenselves. Sone do it as pure
charity; some do it for protection of their mnority rights whether based
on religion or |anguage and sonme do it by way of their "occupation". Sone
such institutions are aided by the State and sonme are unai ded.

2. Privately managed educational institutions inparting professiona
education in the fields of nmedicine, dentistry and engi neering have spurted
in the last few decades. The right of the mnorities to establish an
institution of their own choice in terms of Clause (1) of Article 30 of the
Constitution of India is recognized; so is the right of a citizen who
intends to establish an institution under Article 19(1)(g) thereof.

However, the fundanental right of a citizen to establish an educationa
institution and in particular a professional institutionis not absolute.
These rights are subject to regul ations and | aws i nmposi ng reasonabl e
restrictions. Such reasonable restrictions in public interest can be

i mposed under C ause (6) of Article 19 and regul ati ons under Article 30 of
the Constitution of India. The right to establish an educationa
institution, although guaranteed under the Constitution, recognition or
affiliation is not. Recognition or affiliation of professional institutions
must be in ternms of the statute.

3. Entry 66 of List | and Entry 25 of List Ill of the Seventh Schedul e of
the Constitution of India provide for legislative field in this behalf.
Various States have enacted |laws for regul ating adm ssion _and prohibiting
charging of capitation fee. The said legislations also provide for

enpl oyment of teachers, their conditions of service, discipline in
institution and several other matters. Such regul atory neasures have been
the subject matter of various decisions of this Court.

BACKGROUND :
4. This Court in Unni Krishnan J.P. and Os. v. State of Andhra Pradesh and

Os. laid down a Schene. In terns of the said Scheme the sel f-financed
institutions were entitled to admt 60% of students of their choice,
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whereas rest of the seats were to be filed in by the State. For adni ssion
of students, a commpn entrance test was to be held. Provisions for free
seats and paynment seats were nmade therein. The State and various statutory
authorities including the Medical Council of India, University Grants
Commi ssion and All India Council for Technical Education nade and/for
amended regul ations so as to bring themat par with the said Schemne.

5. The Islam c Acadeny of Education filed a wit petition in the year 1993
guestioning the validity thereof. The said wit petition along with
connected matters were placed before a Bench of five Judges, which was
prima facie of the viewthat Article 30 of the Constitution of India did
not clothe mnority educational institutions with the power to adopt its
own net hod of sel ecting students.

6. This Court in T.M A Pai Foundation and Os. v. State of Karnataka and
O's. noticed the same stating :

"The hearing of these cases has had a chequered history. Wit Petition No.
350 of 11993 filed by the Islamc Acadeny of Education and connected
petitions were placed before a Bench of 5 Judges. As the Bench was prinma
facie of the opinion that Article 30-did not clothe a nminority educationa
institution with the power to-adopt its own nethod of selection and the
correctness of the decision of this Court in St. Stephen’s Coll ege v.

Uni versity of Del hi =~ was doubted, it was directed that the questions that
arose should be authoritatively answered by a | arger Bench. These cases
were then placed before a Bench of 7 Judges. The questions franmed were
recast and on 6th February, 1997, the Court directed that the matter be

pl aced a Bench of at |east 11 Judges, as it was felt that in view of the
Forty- Second Amendnent to the Constitution, whereby "education" had been
included in Entry 25 of List 1l of the Seventh Schedul e, the question of
who woul d be regarded as a "mnority" was required to be considered because
the earlier case laws related to the pre-anendnent era, when education was
only in the State List. Wien the cases cane up for hearing before an el even
Judge Bench, during the course of hearing on 19th March, 1997, the

foll owi ng order was passed: -

"Since a doubt has arisen during the course of our argunments as to whet her

this Bench would feel itself bound by the ratio propounded in -- In Re
Keral a Education Bill, 1957 (1959 SCR 955) and the Ahnedabad St. Xavier’s
Coll ege Society v. State of Gujarat, , it is clarified that this sized

Bench woul d not feel itself inhibited by the views expressed in those cases
since the present endeavour is to discern the true scope and interpretation
of Article 30(1) of the Constitution, which being the dom nant question
woul d require examnation in its pristine purity. The factumis recorded."
7. The el even Judge Bench answered various questions raised therein

8. The petitioners/applicants before us are private unaided institutions.
Most of them have been established by a Society, Trust or persons bel onging
to the mnority comunity based on religion or |anguage.

9. By reason of the inpugned |egislations/ Government orders, the State
Governments, inter alia, while seeking to |ay down the governnent quota in
relation to such unaided institutions, directed that while filling up the
same, the self-financed institutions nust follow the nerit list prepared by
the State on the basis of External Conmon Entrance Test (CET). The State
CGovernnents al so fixed/regul ated fees to be charged "fromthe students by
such institutions.

10. Validity or otherwi se of the said rul es/regul ati ons/ Governnenta

Orders cane up for consideration before several H gh Courts. Different High
Courts in their Orders while granting interimreliefs, construed the
judgrment of this Court in T.MA Pai Foundation (supra) differently. The
perceptions of the States as also the H gh Courts in reading the judgment
are widely varied. In the aforenentioned situation, several applications
have been filed in the matters which were di sposed of by the 11-Judge Bench
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of this Court. Sonme institutions as also the State of Kerala had also filed
Speci al Leave Petitions against the interimorders passed by the Hi gh
Courts. Sonme wit petitions under Article 32 of the Constitution of India
have al so been filed. Keeping in view the inportance of the question, this
Court issued notices to all, the State Governnents:

11. In the Special Leave Petitions and the Wit Petitions several other
guesti ons have al so been rai sed but as at present advised this Bench
intends to confine itself to the interpretation of judgnent of this Court
in T.MA Pai Foundation (supra) |eaving other questions open for

consi derati on by the appropriate benches.

12. In these matters this Court is not at all concerned with the rights of
the aided minority and non-mnority institutions and restrictions inposed
by the States upon thembut we are concerned only with the rights and
obligations of private unaided institutions run by the minorities and non-
mnorities.

SUBM SSI ONS MADE ON BEHALF OF WRI T PETI TI ONERS - APPLI CANTS

13. It was urged that while interpreting the judgnent, this Court should
bear in mnd the salient aspects of the findings in T.MA Pai (supra) that
is to say :

| ON THE FUNDAMENTAL RI'GHTS OF EDUCATI ONAL | NSTI TUTI ONS

(i) Ctizens have a fundanental right to establish and admi nister
educational institutions under Article 19(1)(g), 21, 23 and 30 of the
Constitution (Paras 25 & 26) and, thus, the said rights cannot be taken
away/ restricted.

(ii) Such a fundanental right extends to education-at all |evels including
pr of essi onal education. (Para 161)

(iii)The right to establish and adm nister educational institutions
conprises of the right to

(a) admit students

(b) set up a reasonable fee structure

(c) constitute a governing body

(d) appoint staff and take disciplinary action (Para 50)

(iv) Although such rights are subject to reasonable restrictions, but the
same nmust be for the betternent of the institution and as such the right

under Article 19(1)(g) and Article 30 cannot be underm ned. (Paras 135-138)

(v) Restrictions can be inposed only, at the tinme of grant of recognition
or affiliation of the institutions and not thereafter.

(vi) The right of the citizens vis-a-vis the mnority comunities nmust be
j udged keeping in view the distinction between

(a) unaided and aided institutions
(b) minority and non-minority institutions (Paras 46-73);
Il ON THE DEGREE OF CONTROL

14. It was contended that although some anobunt of regulation/ control is
perm ssible but the validity thereof is required to be considered:

(i) In the light of the decision of this Court that the Schenme framed in
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Unni kri shnan has been abol i shed and consequent directions issued on the
basi s thereof by the UGC, AICTE, MCl, Central and State Governnents etc.
have been held to be invalid. (Para 45)

(ii) Wiile exercising the power of control, it is inpermssible to
national i ze education particularly with regard to the right of mnorities
to admt nenbers of their own conmunity as also fixing the fee. (Para 38)
Mnority institutions are not to subsidize the State nor any principle of
cross-subsi dy can be deci phered therefrom

(iii) I'n the case of unaided institutions, nmaximum autonony has to be
conceded as contradi stingui shed fromthe power of the State to exercise
nore control over unaided institutions but even in relation thereto, aided
institutions should not be treated to be wholly owned or controlled by the
State or their Departnments. (Paras 55, 61, 62 & 72)

(iv) Such a right of control over the aided institutions inheres for the
pur pose of oversight and restraints so as to

(a) ensure proper utilization of funds (Para 143)

(b) pernmit the Government to, have sonme seats to the extent of its
reservation policy (Paras 42-441).

(v) Although the aided, institutions are subject to Clause (2) of Article
29 and Cause (3) of Article 28 of the Constitution, but the unaided
mnority institutions being not so subject would not be bound by the
restraints emanating therefromso long they exercise their right to adm't
and sel ect students in a transparent and non-arbitrary manner

11 ON ADM SSI ON OF STUDENTS BY UNAI DED | NSTI TUTI ONS

(i) Unaided institutions have an unbridled right on adm ssion of students,
conprising of devising a test for selecting students of their choice (Para
36, 40-41, 50). Such a right emanates fromthe principle that every private
and public owner of an institution has the power to adnmit qualified
students of their own choice (Para 42-44).

(ii) As such a right also emanates with a view to maintain the atnosphere
and traditions of the private educational institutions, the genera
principles for unaided institutions would al so apply to unai ded

prof essional institutions. The right of option either to select their

candi dates fromthe Government CET test or its own test is absolute and the
ul'timate decision in this behalf rests with the institutions whereas aided
institutions can be conpelled to follow the CET test devised by the
Governnent or the University.

(iii) Whereas such a test and devising a systemon the part of the unai ded
institutions cannot be based on fancy and whi ns but once "sone identifiable
or reasonabl e nethodol ogy" usually on nerit is adopted, the right to select
qualified students on a fair and di scernabl e basi s cannot be interfered
with (Para 65).

IV ON THE NATURE AND EXTENT OF THE GOVERNMENT QUOTA FOR UNALDED |/NSTI TUTI ON

(i) It is contended that the Governnent cannot have a quota in this regard
as/the institutions are unaided. Having regard to the fact that if such
government quota is allowed, the sane would destroy not only the concept of
unai ded institutions but right to exercise maxi num autonony especially in
the matter of selection of students and fees woul d be inpaired.

(ii) Such a right must be construed having regard to the extent of contro
over the aided institution

(iii) Adm ssion to a small percentage for weaker sections which the unaided
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institutions are required to follow by way of inplication rules out
enforcenent of any reservation policy of the State as the same would run
counter to the decision of this Court in The Ahnedabad St. Xavier’'s College
Society and Anr. v. State of Cujarat and Anr.

(iv) In any event, the direction to deternmine a small percentage, of
persons drawn fromthe weaker sections of the society should be left with
the managenent, which would include the weaker sections of the mnority
conmunity for which such institution has been established.

(v) It is for an unaided institution to volunteer to provide schol arship or
freeship to the students of weaker sections so |long they are neritorious
students (Para 37, 53, 61 & 68)

(vi) Since weaker sections forma special category, they cannot be sel ected
ei ther on the basis of

(a) reservation policy of the State
(b) regional affiliation or residence within the State
(c) religion.

(vii) For the said purpose also, the social and educational backwardness of
the area or the regions entitling such inclusion on the touchstone of
conpel ling necessities of the State will have to be taken into

consi derati on.

(viii) In any event, reservation for weaker sections cannot be greater than
50% of the total in any batch after taking into account the reservation for
SC, ST and OBC.

(ix) The unaided institutions cannot be subject to onerous financia
i mposi tions nor can they be asked to performthe functions of the State.
(Para 61)

(x) I'n any event, the quota policy cannot be inposed on unai ded
institutions to the extent of |aying down standards of a reasonable nature
that do not cut down its operational autonomy and financial independence.
(Paras 36, 40, 43, 53, 59, 65).

V. FEE FI XATI ON FOR UNAI DED | NSTI TUTI ONS

15. As unaided institutions are to be given naxi mum autonony in the matter
of fixation of fee, there cannot be

(a) arigid fee structure (para 54)
(b) Such fees are to be fixed by the unaided institutions (Para 56, 57).

(c) The only inpedinment in this behalf is that no capitation fee can be
charged nor the institutions can take recourse to profiteering since
education is charitable in nature Therefore a reasonable revenue surplus
for the purpose of devel opnent of education and expansion of education
woul d be perm ssible (Para 571). Wile restricting charging the capitation
fee and profiteering, this Court had nerely directed that such institutions
make no undue, excessive or illegal profits and thereby a reasonable profit
is permitted.

(d) Only because fee is to be charged on a reasonabl e devel opnent profit
basis, the same would not result in decline in standard or anpunt to
capitation. (Para 61).

(e) Students of weaker sections when adnmitted nay be granted freeships and
schol arshi ps (Para 53).
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(f) For the purpose of finding out as to who would be the students
bel onging to the weaker sections of the community, |ocal needs and ot her
needs nust be taken into consideration

16. The judgrment of this Court in T.MA. Pai Foundation (supra) is to be
construed having regard to the foll owi ng principles:

(a) Its ratio nust be found in the answers ultimtely given.

(b) A judgnent has to be read as a whole and in such a manner so that al
parts of a judgnent dealing with a particular point are provided with a
nmeani ng. The regul ati ons inposing restrictions nust be read in such a
fashi on so that naxi mum autonony of the unaided institutions are preserved
and respect ed.

SUBM SSI ONS MADE ON BEHALF OF STATES/ CENTRAL GOVERNVENT/ STATUTCORY
AUTHCORI TI ES

(i) The right of citizens including the mnority communities whether based
on any religion or |anguage contained in Article 19(1)(g) and Article 30(1)
is not absolute but is subject to reasonable restrictions.

(ii) Regulations restricting the right of mnority to adm ssion of students
are necessary for mmintenance of proper academ c standards, atnosphere and
infrastructure (including qualified staff) and for prevention of nal-

adnmi ni stration (Para 54).

(iii) Since education.in a senseis regarded as charitable, unaided
institutions cannot charge a hefty fee which would not be required for the
purpose of fulfilling the object for which the institutions are established
nor by reason thereof they can take recourse to profiteering (Para 57.)

(iv) As merit is usually determined by either the marks of the students
obtai ned at the qualifying exam nation or school |eaving certificate stage
followed by the interview or by a commobn entrance test conducted by the
institution, the State while fram'ng regul ation has the requisite
jurisdiction to issue necessary directions in this 'behalf sothat nmerit is
not sacrificed (Para 58-59).

(v) The plea of the minority institutions to the effect that their right to
admit or reject students is absolute woul d not be in consonance with the
direction issued in para 68 which provides for

(a) a systemto provide nerit based sel ecti.on while granting sufficient
di scretion to the managenent

(b) As certain percentage of seats have to be reserved for the managenent,
the rest can be filled up on the basis of counseling by the State agencies
whi ch woul d take care of poorer and backward sections of the society. The
prescription of the percentage for the said purpose nust be left with the
State (Para 68).

(vi) Professional institutions nust apply a nore rigorous test, which would
be subject to greater regulation by the State or by the University. (Answer
to Question No. 4).

(vii) As the State while granting essentiality certificate is to consider
the | ocal needs and further guarantee snooth functioning of such
institutions failing which the State has to adjust the students of the
institutions to their own institutions, it has a great stake in the matter.
Choi ce and sel ection of students in professional courses are directly

i nked with nmaintaining the standards of medical education

(viii) If afree hand is given to all the private medical, dental,
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engi neering and other professional colleges to hold their own test, having
regard to the time schedule franed by this Court for hol ding exam nations
in the 15% All India quota as also the All India test held by AllMS, CBSE
JI FMER, AFMC etc. the students woul d be deprived from appearing at the
exam nations if tests are held throughout the country and they will have to
i ncur huge expenditure for purchasing application forms which are priced at
Rs. 500 to Rs. 1000/- as also by way of travelling, boarding and | odging so
as to enable themto appear at various exam nations. Mre than one

exam nati on may be held on the sane day or in such near proximty that
traveling fromone place to another woul d becone virtually inpossible. The
met hodol ogy, thus, must be adopted so as to m nimse the inconvenience
caused to a majority of the students so that they can appear at nany

exam nations by incurring a reasonabl e expenditure.

(ix) It is a conmon know edge that although not terned as capitation fee a
| arge nunber of unaided institutions are selling their seats, which nust
not be allowed to continue, and must be curbed w th heavy hands.

(x) Inpursuit of its objective of State Policy having regard to Articles
38, 41, & 46 which are in ternms of Article 37 thereof, which are
fundanental in governance of the country it is necessary to provide for a
conmon exani nation so that the rights of the inter se mnorities and inter
se weaker sections can be taken care of in terns of para, 68 of the

j udgrent .

(xi) The directions i'ssued by this Court to unai ded professiona
institutions contained in paras 67 and 68 only are to be given effect to
al t hough the Bench referred to professional colleges also in paras 58 and
59 of the judgment.

OVERVI EW OF THE JUDGVENT I N T-M A. PAl FOUNDATI ON

17. The right to establish an institution is provided for in Article 19(1)
(g) of the Constitution of India. Such aright, however, is subject to
reasonabl e. restrictions, which may be brought about in terms of C ause (6)
t her eof .

18. Mnorities whether based on religion or | anguage, however, have a
fundanental right to establish and adm ni ster educational institutions of
their own choice. The right under Clause (1) of Article 30 is not absol ute;
and subject to reasonable regul ationswhile inter alia may be franed having
regard to the public interest and national interest of the country.

Regul ations can al so be franed to prevent nal adnministration as also for

| ayi ng down the standard of education, teaching, nmaintenance of discipline,
public order, health, norality, etc.

UNNI KRl SHNANAN, J. P.
19. This Court in Unni Krishnan (supra) while fram ng the schene directed

(a) that a professional college should be established and/or adm ni stered
only by a Society registered under the Societies Registration Act, 1860, or
the corresponding Act of a State, or by a Public Trust registered under the
Trusts Act, or under the Wakes Act, and that no individual, firm conpany
or other body of individuals would be permtted to establish and/or
adm ni ster a professional college.

(b) that 50% of the seats in every professional college should be filled by
the nonmi nees of the Governnent or University, selected on the basis of
merit determ ned by a common entrance exam nation, which will be referred
to as "free seats"; the remaining 50% seats ("paynent seats") should be
filled by those candi dates who pay the fee prescribed therefor, and the

al l ot ment of students agai nst paynent seats should be done on the basis of
inter se nerit determned on the same basis as in the case of free seats.
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(c) that there should be no quota reserved for the managenent or for any
famly, caste or community, which nay have established such a coll ege.

(d) that it should be open to the professional college to provide for
reservation of seats for constitutionally perm ssible classes with the
approval of the affiliating university.

(e) that the fee chargeable in each professional college should be subject
to such a ceiling as nmay be prescribed by the appropriate authority or by a
conpetent court.

(f) that every State government should constitute a conmttee to fix the
ceiling on the fees chargeabl e by a professional college or class of

prof essi onal colleges, as the case may be. This comrmittee should, after
hearing the professional colleges, fix the fee once every three years or at
such longer interval’s, as it may think appropriate.

(g) that i't would be appropriate for the University Gants Comission to
franme regulations under its Act regulating the fees that the affiliated
col | eges operating on a nogrant-in-aid basis were entitled to charge. The
Al CTE, the Indian Medical Council and the Central Governnent were al so
given simlar advice. The manner in which the seats to be filled on the
basi s of the conmon entrance test was al so indicated.

20. In T.M A Pai Foundation (supra) the Schenme franed by this Court
restricting the right of the citizen to establish private unai ded
institutions including mnority institutions and nanage the sane was hel d
to be unconstitutional stating : (1) The Schene enforced by the State
Governments in relation to privately managed institutions would not be a
reasonabl e restriction within the neaning of Article 19(6) of the
Constitution of India as it resulted into revenue shortfalls making it
difficult for the educational institutions; (2) the provision nmade for free
seats and payment seats ampbunted to subsidi sing education of one segnment of
soci ety at the cost of other which was unreasonabl e having regard to the
fact that higher education has been held not to be a fundanmental right.

21. Al orders and directions issued by the State pursuant to or in
furtherance of the directions in Unnikrishnan are, thus, also
unconsti tuti onal

ST. STEPHEN S COLLEGE

22. The right of a minority educational institution, to adopt its own

met hod of selection is subject to the restrictions contained in Cause (2)
of Article 29 of the Constitution of India, if the institution /s an aided
one. It was held that allowing mnority educational institutions to select
its own nethod of selection, for adm ssion of students to the extent of 50%
of the seats would not inpinge upon the right under Article 30 of the
Constitution of India. It was further held that regul ati ons can be inposed
by the State for intake of minority categories with regard to need of the
mnority in the area which the institution intends to serve.

23. A question, however, arose therein as to whether the State could inpose
regul atory nmeasures on the institutions run by the mnority community which
provi des for adm ssion by conducting interview but not solely on the marks
obtained in the qualifying exam nation? In that case, the State had i nposed
restrictions on the coll ege managenent conpelling it to make adni ssion
exclusively on the basis of marks obtained in the qualifying exam nation
But the managenent, in addition to the marks obtained by the students, also
conducted interview for naking admi ssion to the college. This Court
observed that the denial of power to St. Stephen’s College to conduct
interviews to select candi dates for adnmi ssion would be violative of the
rights of the minority comunity guaranteed under Article 30(1) of the
Constitution. It was held that, any regulatory measure inposed by the State
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on the mnority institutions should be beneficial to the institution or
for the betterment of those who join such institutions.

24. In T.M A Pai Foundation (supra) while upholding the judgment in St
St ephen (supra), that part of the direction whereby the right of the
mnority institutions were confined to 50% of the seats was held to be bad.

25. Fromthe above decisions of this Court, it is evident that though the
ri ght engrafted under Article 30(1) of the Constitution does not |ay down
any limtations or restrictions upon the right of a minority to administer
its educational institutions, yet the right cannot be used absol utely and
unr easonabl y.

QUESTIONS POSED IN T. M A PAI  FOUNDATI ON

26. In T.MA. Pai Foundation (supra), the Bench franed the foll ow ng
guesti ons:

1. What is the neaning and content of the expression "mnorities" in
Article 30 of the Constitution" of India?

2. What is nmeant by the expression "religion" in Article 30(1)? Can the
followers of a sect or denomi nation of a particular religion claim
protection under Article 30(1) on the basis that they constitute a mnority
in the State, even/though the followers of ‘that religion are in majority in
that State?

3. (a) what are the indicia for treating an educational institution as a
mnority education institution? Wwuld an institution be regarded as a
mnority educational institution because it was established by a person(s)
bel onging to a religious or linguistic mnority or its being adm nistered
by a person(s) belonging to a religious-or linguistic mnority?

(b) To what extent can professional education be treated as a matter com ng
under minorities rights under Article 30?

4. \Wether the adnission of students to mnority educational institution
whet her ai ded or unai ded, can be regul ated by the State Government or by
the university to which the institution is affiliated?

5. (a) Whether the minorities’ rights to establish and adninister
educational institutions of their choice wll include the procedure and
nmet hod of adm ssion and sel ecti on of students?

(b) Whether the Mnority institutions’ right of adm ssion of students and
to lay down procedure and nethod of admission, if any, would be affected in
any way by the receipt of State aid?

(c) Wiether the statutory provisions which regulate the facets of

adm nistration |ike control over educational agencies, control over
governi ng bodi es, conditions of affiliation including recognition/

wi t hdrawal thereof, and appoi ntnent of staff, enployees, teachers and
principals including their service conditions and regulation of fees, etc.
woul d interfere with the right of administration of mnorities?

6. (a) Where can a minority institution be operationally |ocated? Were a
religious or linguistic mnority in State 'A establishes an educationa
institution in the said State, can such educational institution grant
preferential adm ssion/ reservations and other benefits to nenbers of the
religious/linguistic group fromother States where they are non-minorities?

(b) Whether it would be correct to say that only the nmenbers of that
mnority residing in state "A" will be treated as the nenbers of the
mnority vis-a-vis such institution?
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7. Whether the nenber of a linguistic non-mnority in one State can
establish a trust/society in another State and claimminority status in
that State?

8. Whether the ratio laid down by this Court in St. Stephen’s case (St
Stephen’s College v. University of Delhi) is correct? If no what order?

9. Wether the decision of this Court in Unni Krishnan, J.P. v. State of
A.P. (except where it holds that primary education is a fundanental right)
and the_ scheme framed thereunder require reconsideration/nodification and
if yes, what?

10. Whether the non-minorities have the right to establish and adm nister
educational institution under Articles 21 and 29(1) read with Articles 14
and 15(1), in the same nmanner and to the sane extent as minority
institutions? and

11. What is the meani ng of the expressions "education"” and "educationa
institutions" in various provisions of the Constitution? Is the right to
establ i sh and adnmini ster educational institutions guaranteed under the
Constitution?

27. The Bench did not answer 4 out of 11 questions. The Hon’ bl e Chief
Justice, B.N Kirpal delivering the mgjority judgment considered the
guesti ons answered by the Bench under the follow ng headings:

1. Is there a fundanmental right to set up educational institutions and if
so, under which provision?

2. Does the judgment in-Unni Krishnan case require reconsideration?

3. In case of private unaided institutions can there be governnent
regul ations and if so to what extent?

4. In determning the existence of a religious or linguistic mnority, in
relation to Article 30, what is to be the unit, the State or country as a
whol e? and

5. To what extent can the rights of aided mnority institutions to
adnmi ni ster be regul at ed?

28. W are not concerned with the subject under heading 1. The core issues
inthis matter revol ve around headings 2, 3 and 5 af orenenti oned.

29. W are, thus, concerned in this case with Question No. 3 (b) -, 4,
5(a), 5 (b) , 5 (c) and 9.

30. The answers to the relevant questions are in the follow ng terns:

A.3(b) Article 30(1) gives religious and linguistic mnorities the right to
establish and admi ni ster educational institutions of their choice. The use
of the words "of their choice" indicates that even professional educationa
institutions would be covered by Article 30.

A. 4 Adm ssion of students to unaided mnority educational institutions,
via., schools and undergraduate coll eges where the scope for nerit-based
sel ection is practically nil , cannot be regulated by the State or

Uni versity concerned, except for providing the qualifications and m ni num
conditions of eligibility in the interest of academ c standards.

The right to admt students being an essential facet of the right to
admi ni ster educational institutions of their choice, as contenpl ated under
Article 30 of the Constitution, the state governnent or the university nmay
not be entitled to interfere with that right, so long as the admission to
the unai ded educational institutions is on a transparent basis and the
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nerit is adequately taken care of. The right to adm nister, not being
absol ute, there could be regulatory neasures for ensuring educationa
st andards and nai ntai ning excellence thereof, and it is nore so in the
matter of adm ssions to professional institutions.

A mnority institution does not cease to be so, the nonment grant-in-aid is
received by the institution. An aided mnority educational institution
therefore, would be entitled to have the right of adm ssion of students

bel onging to the mnority group and at the sanme tinme, would be required to
admit a reasonable extent of non-minority students, so that the rights
under Article 30(1) are not substantially inpaired and further the citizens
rights under Article 29(2) are not infringed. What would be a reasonable
extent, would vary fromthe types of institution, the courses of education
for which admi ssion is being sought and other factors |ike educationa
needs. The State CGovernnent concerned has to notify the percentage of the
non-mnority students to be adnitted in the light of the above
observations. Cbservance of inter se nmerit anmongst the applicants bel ongi ng
to the mnority group could be ensured. In the case of aided professiona
institutions, it can also be stipulated that passing of the commbn entrance
test held by the state agency is necessary to seek adnission. As regards
non-m nority students who are eligible to seek adm ssion for the remaining
seats, adnission should nornally be on the basis of the common entrance
test held by the state agency foll owed by counselling wherever it exists.

A.5(a) Amnority institution may have its own procedure, and method of

admi ssion as well as selection of students, but such a procedure nust be
fair and transparent, and the selection of students in professional and

hi gher education col l eges should be on the basis of nerit. The procedure
adopted or sel ection made shoul d not be tantanount to nal-adm nistration.
Even an unai ded mnority institution ought not to.ignore the nerit of the
students for adm ssion, while exercising its right to admt students to the
coll eges aforesaid, as in that event, the institution will fail to achieve
excel | ence.

A.5(b) While giving aid to professional institutions, it Wuld be

perm ssible for the authority giving aid to prescribe bye-rules or

regul ations, the conditions on the basis of which adnm ssion will, be
granted to different aided colleges by virtue of nerit, coupled with the
"reservation’ policy of the state qua non-minority students. The nerit may
be deternined either through a comopn entrance test conducted by the

Uni versity or the Government concerned foll owed by counselling, or on the
basi s of an entrance test conducted by individual institutions - the method
to be followed is for the university or the governnent to decide. The
authority may al so devise other nmeans to ensure that admission is granted
to an aided professional institution on the basis of nerit. In the case of
such institutions, it will be permissible for the government or the

uni versity to provide that consideration should be shown to the weaker
sections of the society.

A.5(c) So far as the statutory provisions regulating the facets of

admini stration are concerned, in case of an unaided ninority educationa
institution, the regulatory neasure of control should be mninmal and the
condi tions of recognition as well as the conditions; of affiliation to an
uni versity or board, have to be conplied with, but in the matter of day-to-
day managenent |ike the appointnment of staff, teaching and non-teachi ng,
and admi ni strative control over them the managenent shoul d have the
freedom and there shoul d not be any external controlling agency. However, a
rational procedure for the selection of teaching staff and for taking

di sciplinary action has to be evol ved by the managenent itself.

For redressing the grievances of enployees of aided and unai ded
institutions who are subjected to punishnment or termination fromservice, a
mechani smwi || have to be evolved, and in our opinion, appropriate
tribunals could be constituted, and till then, such tribunals could be
presi ded over by a Judicial Oficer of the rank of District Judge.
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The State or other controlling authorities, however, can al ways prescribe
the mininmum qualification, experience and other conditions bearing on the
merit of an individual for being appointed as a teacher or a principal of
any educational institution.

Regul ati ons can be framed governing service conditions for teaching and
other staff for whomaid is provided by the State, without interfering with
the overall administrative control of the management over the staff.

Fees to be charged by unaided institutions cannot be regul ated but no
institution should charge capitation fee.

A. 9 The schene franmed by this Court in Unni Krishnan case and the direction
to i nmpose, the same, except where it holds that primary education is a
fundanental right, is unconstitutional. However, the principle that there
shoul d not be capitation fee or-profiteering is correct. Reasonable surplus
to neet cost of expansion and augnmentation of facilities does not, however,
amount 't o profiteering.

31. The conflict has to be resolved keeping the aforenentioned findings in
Vi ew.

CORE QUESTI ON :

( i) Whether unai ded professional institutions, are entitled to |lay down
their own fee structure?

(ii) Whether in view of the judgment of this Court in T.MA. Pai Foundation
(supra) private and unaided professional institutions are entitled to have
their own adm ssion programe?

(iii) Whether the State Governnents are entitled tolay down the quota of
total seats to be filled up by the managenent?

RELEVANT FI NDINGS OF THIS COURT IN T.M A. PAI FOUNDATI ON

32. The right to establish and adm nister educational institutions was held
to be guaranteed to citizens under Article 19(1)(g) of the Constitution of
India and to the minorities under Article 30.

33. One of us (Chief Justice Khare) while agreeing with-the mgjority
delivered a separate opinion relating to aided mnority institutions and
non-mnority institutions as also interpretation of the right of the
mnorities under Clause (1) of Article 30 vis-a-vis Clause (2) of Article
29 and held that such right is limted by the conditions laid down in
Clause (2) of Article 29 and C ause (3 ) of Article 28.

34. Quadri, J, agreed with the aforenentioned view stating

" 259. Inregard to the mnorities seeking recognition and/or aid it was
observed in Kerala Education Bill, 1957 that the minorities cannot surely
ask for aid or recognition for an educational institution run by them- in
unheal t hy surroundi ngs, w thout any conpetent teachers, possessing any.
senbl ance of qualification, and which does not maintain even a fair
standard of teaching or which teaches matters subversive of the welfare of
the scholars. In such matters, "the State can insist that in order to grant
aid the State may prescribe reasonabl e regul ations to ensure the excell ence
of the institutions to be aided", (enphasis supplied) Thus, it is clear
that regul ati ons postul ated for granting recognition or aid ought to be
with regard to the excell ence of education and efficiency of adm nistration
vis. to nake certain healthy surroundings for the institutions, existence
of competent teachers possessing requisite qualifications and maintaining
fair standard of teaching. Such regulations are not restrictions on the
right but nerely deal with the aspects of proper administration of an
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educational institution, to ensure excellence of education and to avert

mal adm nistration in mnority educational institutions and will, therefore,
be permissible. This is on the principle that when the Constitution confers
a right, any regulation franed by the State in that behalf should be to
facilitate exercise of that right and not to frustrate it. "

35. Pal, J. also agreed with the said view stating:

"Simlarly, the Constitution has also carved out a further exception to
Article 29(2) in the formof Article 30(1) by recognising the rights of
special classes in the formof minorities based on | anguage or religion to
establish and adm ni ster educational institutions of their choice. The
right of the mnorities, under Article 30(1) does not operate as

di scrimnation agai nst other citizens only on the ground of religion or

| anguage. The reason for such, classification is not only religion or

| anguage, per se but minorities based on religion and | anguage. Although
it is not necessary to justify a classification made by the Constitution
this fact of 'minorityship’ is the obvious rationale for making a

di stinction, the underlying assunption being that mnorities by their very
nunbers are in a politically disadvantaged situation and require specia
protection at least in the field of education

Articles 15(4), 337 and 30 are therefore facets of substantive equality by
maki ng speci al provision for special classes on special considerations."

36. One of us (Variava, J.) speaking for hinself and Dhan, J. agreed with
the mpjority but thought it appropriate that a nechanismtherefor should be
set up observing

"So far as the statutory provisions regulating the facets of

adm ni stration, are concerned, in case of an-unaided mnority educationa
institution, the regulatory neasure of control should be mninmal and the
conditions of recognition as well as conditions of ‘affiliation to a
University or Board have to be conplied with, but in the natter of day-to-
day Managenent, |ike appointnent of staff, teaching and non-teaching and
admini strative control over them the Managenment shoul d have the freedom
and there should not be any external controlling agency. However, a

rati onal procedure for selection of teaching staff and for taking

di sciplinary action has to be evolved by the Managenent itself. For
redressing the grievances of such enpl oyees who are subjected to punishnment
or termination fromservice, a nechanismw || have to be evolved and in our
opi nion, appropriate tribunals could be constituted, and till then, such
tribunal could be presided over by a Judicial Oficer of the rank of
District Judge. The State or other controlling authorities, however, can

al ways prescribe the mninmumaqualifications, salaries, experience and ot her
conditions bearing on the nmerit of an individual for being appointed as a
teacher of an educational institution

Regul ati ons can be framed governing service conditions for teaching and
other staff for whomaid is provided by the State without interfering with
overall adm nistrative control of Managenent over the staff,
CGovernment/ Uni versity representative can be associated with the sel ection
conmittee and the guidelines for selection can be laid down. In regard to
un-ai ded mnority educational institutions such regul ations, which wll
ensure a check over unfair practices and general welfare, of teachers could
be framed.

There coul d be appropriate nechanismto ensure that no capitation fee is
charged and profiteering is not resorted to.

The extent of regulations will not be the same for aided and un-ai ded
institutions."

37. The majority held that there is an apparent conflict between the
provi sions of Cause (2) of Article 29 and C ause (1) of Article 30.
Article 29 guarantees the right to every citizen not to be denied adm ssion
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into any educational institution maintained by the State or receiving aid
out of State funds on grounds only of religion, race, caste, |anguage or
any of them whereas Cause (1) of Article 30 confers a fundanental right
to set up educational institutions of their choice.

38. A delicate bal ance was sought to be struck by stipulating that mnority
educational institutions may admt non-mnority students to a "reasonabl e
extent" so that the rights of both mnorities and non-nmnorities are
protected. However, the extent to which such balance is to be a truck may
be deternined by the State having regard to such factors as 'the type of
institution, 'course of education’. 'population and educational needs of
mnorities’. It was further laid dowmn that the mnority institutions are
required to admt students having regard to inter-se nerit anobngst the
applicants. Non-minorities students, who qualify the test, would be
entitled to seek adm ssion against the "allotted seats" as per their own
respective cunul ative merit.

39. However, one of us Variava, J., speaking for hinself and Bhan, J.
clearly held that where the minor by institutions take aid fromthe State
they do not have any right to adnmt students of mnority community al one.
For arriving at the said conclusion, the |earned Judge referred to the

hi story of the said provisionand the intention of the founding fathers,
whi ch was the confernment of a right of mnorities to establish "a secul ar
state where in people belonging to the different religions should all have
a feeling of equality and non-discrimnation".

40. The learned Judge further referred to the significance of conditiona
clause, at their own expense in the draft Article VI which reads as foll ows

"Citizens belonging to national mnorities in a state whether based on
religion or |anguage have equal rights with other citizens in formng
controlling and adm nistering at their own expense, charitable, religious
and social institutions, schools and other educational establishnents with
the free use of their | anguage and practice of their religion.

No | egislation providing state-aid for schools shall discrimnate agai nst
school s under the managenent of mnorities whether based on religion or
| anguage. "

41. The |l earned Judge further observed that, by reason of Article 30(1) no
"special’ or 'additional’ right is conferred on the mnorities.

42. Expression 'minorities’ although is not defined in the Constitution
one of us Khare, CJI, referred to the Year Book on Human Ri ghts (1950) and
Encycl opaedi a Britanni ca and sone ot her standard works on the theme of
protection of mnorities.

43. Though in para 153 the view regarding nmerit was expressed, but while
answering the question No. 7 was |eft open to be answered by the
appropri ate Benches.

44. The majority opined that the mnority status of a group of persons
woul d be determ ned on the basis of population of the State or Union
Territory concerned and not on the whole of the country. It was further
hel d that education within the neaning of the provision of Article 36 would
mean and include education fromprimary level to the post-graduate |eve

and woul d incl ude professional education as well.

45. The Bench, however, overruled the dicta in Unni Krishnan's case (supra)
that education is not a ’'business’ or 'occupation wthin the nmeaning of
Article 19(1)(g) of the Constitution of India, wherein referring to State
of Bombay v. R M D. Chanmarbaugwal a [ 1957 SCR 874] and incorporating the
doctrine of res extra commercium the Court had observed
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"Whil e the conclusion that 'occupation’ conprehends the establishnment of
educational institutions is correct, the proviso in the aforesaid
observation to the effect that this is so provided no recognition is sought
fromthe state or affiliation fromthe concerned university is, with the

ut nost respect, erroneous. The fundanental right to establish an
educational institution cannot be confused with the right to ask for
recognition or affiliation. "

46. Wil e declaring that the Schenme framed in Unni Krishnan's case (supra)
and the directions issued to the Governnent, UGC and ot her concerned bodies
to give effect to the sane vis-a-vis privately managed educati ona
institutions as unconstitutional, it upheld two propositions : (1) primary
education is a fundanental right; and (2) the institution cannot charge any
capitation fee or otherwise take recourse to profiteering.

47. It was observed

"The schene framed by thi's Court in Unni Krishnan's case and the direction
to impose the sane, except where it holds that primary education is a
fundanental right, is unconstitutional. However, the principle that there
shoul d not be capitation fee or profiteering is correct, Reasonable surplus
to neet cost of expansion and augnentation of facilities does not, however,
amount to profiteering.”

48. The Bench agreed with the contention of the private institutions that
affiliation and recognition has to be nade available to every institution
that fulfils the conditions for grant thereof observing

"The private institutions are right in submtting that it is not open to
the Court to insist that statutory authorities should inpose the terns of
the schene as a condition for grant of affiliation or recognition; this
conpl etely destroys the institutional autonomy and the very objective of
the institution. "

49. The Court, however, l|aid enphasis that in professional education nerit
shoul d be the criteria.

50. Wth a view to appreciate the extent to which the Schenme fornulated in
Unni Krishnan was not found favour with T.M A Pai Foundation (supra), we
may set out the observations of ‘this Court in T.M A,/ Pai Foundation (supra)
as follows:

1. Establishnment of Educational |nstitutions

Al citizens have a right to establish and adninister educationa
institutions under Articles 19(1)(g) and 26, but this rightis subject to
provisions of Articles 19(6) and 26-A. (See Answer to Question Nos. 10 &
11).

2. Adnission to Courses
(i) Private Unai ded Professional Coll eges;

(a) Admission to professional colleges should be based on nmerit by common
entrance test conducted by the Governnent agenci es (See Paragraph 59)

(b) Certain percentage of seats can be reserved for adm ssion by managenent
out of those students who have passed comobn entrance test held by itself
or by the State agency and the rest of the seats nay be filled up on the
basi s of counsellings by the State agency. Prescription by percentage has
to be deternined by the Government according to | ocal needs (See Paragraph
68)

(c) Wien the considers the Constitution Bench's earlier statements that

hi gher education is not a fundanental right, it seems unreasonable to
conpel a citizen to pay for the education of another nore so in the
unrealistic world, of competitive exam nations which assess the nerit for
the purpose of admi ssion solely on the basis of marks obtained where urban
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students al ways have an edge over rural students. Those who seek
pr of essi onal education roust pay for it. (See Paragraphs 37 & 70).

2(ii) Private aided professional institutions:

It would be permissible for the authority giving aid to prescribe by Rul es
or Regul ations the conditions on the basis of which the adm ssions shall be
granted to different aided colleges by virtue of nerit coupled with
reservation policy of the State. The nmerit may be deternined either through
the common entrance test conducted by the University or the Governnent

foll owed by counselling or on the basis of entrance test conducted by

i ndi vidual institution, and nethod to be followed is for the Governnent or
Uni versity to decide.

2. (iii) Private aided mnority institutions:

The State CGovernnment is not entitled to interfere with the right of

m nority educational institutions to admt students of their choice so |ong
as the admi ssion ison a transparent basis and the nerit is adequately
taken care of. The right not being absolute, there could be regulatory
nmeasures for ensuring educational standards and maintaini ng excell ency
thereof, specially in the case of adm ssion to professional institutions.
(See Page 588, Q 4).

2(iv.) Unaided mnority institutions:

Such institutions would have the right of adm ssion of students bel onging
to mnority groups and at the sane tine would be required to adm t
reasonabl e extent of non-minority students as notified by the State
CGovernment. In case of professional institutions it can also be stipul ated
that passing of comobn entrance test held by the State agency is necessary
to seek admi ssion. (Page 588, . 4, 5(a) and 5(b))

3. Reservation of Seats

..Wile the State has a right to prescribe qualifications necessary for
adm ssion, private unaided colleges have right to admt students of their
choi ce subject to objective arid rational procedure of selection and the
conpliance with the conditions if any requiring adm ssion of certain
percent age of students bel ongi ng to weaker sections by granting themfree
schol arshi ps or schol arships if not granted by the Government (paragraph
53).

4. Fee Structure

(i) ..Scheme of "free" and "Paynment" seats was evol ved on the presunption
that the economc capacity 6f the 50 per cent of admitted students woul d be
greater than the remai ni ng 50% whereas the converse has proved to be the
reality. In this scheme, the "Paynent" seat student would not only pay for
his own seat, but also finance the cost of a "free seat" classmate. It
seens unreasonable to conpel a citizen to pay for the education of another
nore so in the unrealistic world of conpetitive examinations which assess
the merit for the purpose of adm ssion solely on the basis of marks
obt ai ned where urban students al ways have an edge over rural students. In
practice, it has been the case of the marginally |less nerited rural or poor
students bearing the burden of a rich and well exposed and urban students.
(See Paragraph 37).

(ii) The decision in Unni Krishnan insofar as it framed the Schene rel ating
to grant of admi ssion and fixing fee was not correct, and to that extent
the sai d decision and consequent direction given to UGC, AlCTE, Medica
Council of India, Central and State Governnents etc., is overruled.
(Paragraph 45).

(iii ) Arational fee structure should be adopted by the managenent and it
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woul d not be entitled to charge capitation fee and appropriate nachinery
can be devised by the State or University to ensure that no capitation fee
is charged and that there is no profiteering, though a reasonabl e surplus
in furtherance of education is pernissible. The conditions of granting
recognition or affiliation can broadly cover acadenic and educati ona
matters including the welfare of students and teachers (Paragraph (59,

Q9).

51. The problem presented in these matters should be viewed fromthe
af orenment i oned perspecti ve.

52. There is a fundanental right to set up educational institutions both
under Article 19(1)(g) and Article 30 of the Constitution of India. It held
that the Schene franmed by this Court in Unni Krishnan did not inpose
reasonabl e restrictions w thin the meaning of Cause (6) of Article 19 of
the Constitution of I'ndia. The unaided institution conpared to the aided
institutions will have nore autonony to run the institutions. However, in
the matter of non-professional institutions, the autononmy is absol ute which
is not the case in professional institutions.

53. The right - to establish and administer an institution conprises of the
ri ght:

(a) to admt students;

(b) to set up a reasonable fee structure

(c) to constitute a governing body;

(d) to appoint staff (teaching and non-teaching); and

(e) to take action if there is dereliction of duty on the part of any
enpl oyees.

54. As regards fee structure, it-was held that the fixing of a rigid fee
structure, dictating the formati on and composition of a governing body,
conpul sory nom nati on of teachers and staff for appointnment or nom nating
students for adm ssions woul d be unacceptable restrictions. Although an
educational institution is not a business, in order to examnine the degree
of independence that can be given to a recognized educational institution
like any private entity that does not seek aid or assistance fromthe
Covernment, and that exists by virtue of the funds generated by it,
including its loans or borrowing's. It is inmportant to note that the
essential ingredients of the managenent of the private institution include
the admi ssion of students and recruiting staff, and the quantum of fee that
is to be charged.

55. An educational institution is established for the purpose of imparting
education of the type made avail able by the institution: D fferent courses
of studies are usually taught by teachers who have to be recruited as per
gualifications that nay be prescribed. It is no secret that better working
conditions will attract better teachers. Mre anenities will ensure that
better students seek admission to that institution. One cannot | ose sight

of the fact that providing good anenities to the students in, the form of
conpetent teaching faculty and other infrastructure costs noney. It has,
therefore, to be left to the institution, if it chooses not to seek any aid
fromthe governnment, to deternmine the scale of fee that it can charge from
the students. One al so cannot | ose sight of the fact that we live in a
conpetitive world today, where professional education is in demand. W have
been, given to understand that a | arge nunber of professional and ot her
institutions have been started by private parties, who do not seek any
governmental aid. In a sense, a prospective student has various options
open to hinlher where, therefore, nornmally economic forces have a role to
pl ay. The decision on the fee to be charged nust necessarily be left to the
private educational institution that does not seek or is not dependent upon
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any funds fromthe Governnent.

56. Since the object of setting up of an educational institution is
charitable in nature, capitation fee and profiteering cannot be allowed to
be i ndul ged in:

(a) although the institutions nmay generate a reasonabl e revenue surplus for
the purpose of devel opment of education and expansion of the institutions.

(b) For admission in a professional institutions, nmerit nust play an

i mportant role and meritorious candi dates should pot be treated unfairly or
put at a di sadvantage by preferences shown to |l ess neritorious but nore

i nfluential applicants.

57. Excellence in professional education would require that greater
enphasis be laid on the merit of a student seeking admi ssion for which
appropriate regul ations can be made.

As regards determ nation of nerit, it was stated:

“"Merit is-usually determ ned, for admi ssion to professional and hi gher
education coll eges, by either the marks that the student obtains at the
qual i fyi ng exam nation or school |eaving certificate stage followed by the
interview, or by a, ‘commpn entrance test conducted by the institution, or
in the case of professional colleges, by governnent agencies."

58. Educational institutions, however, cannot grant adnission on their
whi s and fancies and nmust foll ow sone identifiable or reasonable

"met hodol ogy of admitting the students. Any scheme, rule or regulation that
does not give an institution theright to reject candi dates who m ght

ot herwi se be qualified according to, say, their performance in an entrance
test, would be an unreasonable restriction under Article 19(6), though
appropriate guidelines/nodalities can be prescribed for holding the
entrance test in a fair manner. Even when students are required to be
selected on the basis of nerit, the ultimate decision to grant adm ssion to
the students who have otherw se qualified for the grant of adm ssion nust
be left with the educational institution concerned. However, when the
institution rejects sonme students, such rejection nust not be whinsical or
for extraneous reasons.

59. The principles governing private unai ded professional coll eges were
dealt with separately in paragraphs 67, 68 and 69; the relevant portions
wher eof read thus:

"It would be unfair to apply the sane rules and regul ations regul ating
adnmi ssion to both aided and unai ded professional , institutions. It nust, he
borne in mind that unai ded professional institutions are entitled to
autonony in their admnistration while, at the sanme tine, they do not forgo
or discard the principle of merit. It would, therefore, be permssible for
the university or the government, at the tinme of granting’ recognition, to
require a private unaided institution to provide for nerit-based sel ection
while, at the sane tine, giving the Managenent sufficient discretion in
admitting students. This can be done through various nethods. For /i nstance,
a certain percentage of the seats can be reserved for adm ssion by the
Management out of those students who have passed the common entrance test
held by itself or by the State/University and have applied to the college
concerned for admission, while the rest of the seats may be filled up on
the basis of counselling by the state agency. This will incidentally take
care of poorer and backward sections of the society. The prescription of
percentage for this purpose has to be done by the government according to
the I ocal needs and different percentages can be fixed for mnority unaided
and non-mnority unaided and professional colleges. The sanme principles may
be applied to other non-professional but unaided educational institutions
vi z., graduation and post graduation non-professional colleges or
institutes.
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In such professional unaided institutions, the Managenment wi |l have the
right to select teachers as per the qualifications and eligibility
conditions laid down by the State/ University subject to adoption of a

rati onal procedure of selection. A rational fee structure should be adopted
by the Managenent, which would not be entitled to charge a capitation fee.
Appropriate machinery can be devised by the state or university to ensure
that no capitation fee is charged and that; there is no profiteering,

t hough a reasonabl e surplus for the furtherance of education is

perm ssible. Conditions granting recognition or affiliation can broadly
cover academ c and educational matters including the welfare of students
and teachers.

STATUTES OPERATI NG I N THE FI ELD :

60. The Parlianent in exercise of its power conferred upon it under Entry
66 List | of the Seventh Schedule of the Constitution of India enacted the
Medi cal Council of “India Act, University Gants Conmi ssion Act and Ail

I ndia Council for Technical Education Act. Regul ations have al so been
franmed pursuant to or in furtherance of the regul ati on naki ng power

contai ned therein. Section 10(1)(i) of the ATCTE Act reads as under :-

"10. Functions of the Council, -

(1) It shall be the duty of the Council to take all such steps as it may
think fit for ensuring co-ordinated and integrated devel opnent of technica
and managenent education and nmi nt enance of standards and for the purposes
of performing its functions under this Act, the Council may-

(a) undertake survey in the various fields of technical education, collect
data on all related matters and make forecast of the needed growth and
devel opnent in technical education

(b) co-ordinate the devel opnent of technical education in the country at
all levels;

(c) allocate and disburse out of the Fund of the Council such grants on
such terms and conditions as it may think fit to -

(i) technical institutions"”
61. Section 12A of UGC Act is as foll ows :

"12A. Regul ation of fees and prohibition of donationsin certain cases.-
(1) In this section, -

(a) "affiliation", together with its grammatical variations, includes in
relation to a college, recognition of such college by, association of such
col l ege with, and adm ssion of such college to the privileges of, a

Uni versity;

(b) "college" nmeans any institution, whether known'as such or by any other
nane whi ch provides for a course of study for obtaining any qualification
froma university and which, in accordance with the rules and regul ations
of such University, is recognized as conpetent to provide for such course
of study and present students undergoing such course of study for the
exam nation for the award of such qualification

(c) "prosecution", in relation to a course of study, includes pronotion
fromone part or stage of the course of study to another part or stage of
the course of study:

(d) "Qualification" neans a degree or any other qualification awarded by a
Uni versity;

(e) "regul ations" means regul ati ons made under this Act;
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(f) "specified course of study" means a course of study in respect of which
regul ati ons of the nature nentioned in Sub-section (2) have been nuade;

(g) "student" includes a person seeking adm ssion as a student;

(h) "university" neans a university or institution referred to in Sub-
section (1) of section 22.

(2) Wthout prejudice to the generality of the provisions of section 12 if,
having regard to -

(a) the nature of any course of study for obtaining any qualification from
any University;

(b) the types of activities in which persons obtaining such qualification
are likely to be engaged on the basis of such qualification;

(c) the m'ni mum standards which a person possessing such qualification
shoul d be able to maintain in his work relating to such activities and the
consequent need for ensuring, so far-as may be, that no candi date secures
adnmi ssion to such course of study by reason of econom c power and thereby
prevents a nore neritorious candidate from securing admi ssion to such
course of study; and

(d) all other relevant factors,

the Commission is satisfied that it is necessary so to do in the public
interest, it may, after consultation with the university or universities
concerned, specify by regulations the matters in respect of which fees my
be charged, and the scale of fees in accordance w th which fees shall be
charged in respect of those matters on and from such date as nmay be
specified in the regulations in this behal f, by any college providing for
such course of study from or in relation to, any student in connection
with his admission to, and prosecution of, such course of study

Provided that different matters and different scal es of fees nmay be so
specified in relation to different universities or different classes of
coll eges or different areas.

(3) Were regulations of the nature referred to in Sub-section (2) have
been nade in relation to any course of study, no college providing for such
course of study shal

(a) levy or charge fee in respect of any marter other than a matter
specified in such regul ati ons;

(b) levy or charge any fees in excess of the scale of fees specified in
such regul ations, or

(c) accept, either directly or indirectly, any paynment (otherw se than by
way of fees) or any donation or gift (whether in cash or kind),

from or in relation to, any student in connection with his adm ssion to,
and prosecution of, such course of study.

(4) If, after making, in relation to a college providing for a specified
course of study, an inquiry in the manner provided by regul ations, and
after giving such college a reasonabl e opportunity of being heard, the
Conmi ssion is satisfied that such coll ege has contravened the provisions of
Sub-section (3), the Conmi ssion may, with the previous approval of the
Central Covernnent, pass an order prohibiting such college from presenting
any students then undergoing such course of study therein to any university
for the award of the qualification concerned.
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(5) The Commi ssion shall forward a copy of the order made by it under Sub-
section (4) to the university concerned, and on and fromthe date of
recei pt by the University of a copy of such order, the affiliation of such
college to such university shall, in so far as it relates to the course of
study specified in such order stand term nated and on and fromthe date of
term nation of such affiliation and for a period of three years thereafter
affiliation shall not be granted to such college in relation to such or
simlar course of study by that or any other university.

(6) On the termination of the affiliation of any coll ege under Sub-section
(5), the Comm ssion shall take all such steps as it may consider
appropriate for safeguarding the interests of the students concerned.

(7) The provisions of this section and the regul ations made for the

pur poses of this section shall have effect notw thstandi ng anything

i nconsi stent therewi th contained in any other law for the tinme being in
force."

62. Detail'ed regul ations have been franed under the aforenentioned three
Acts regul ati ng adm ssi on of students, percentage of the mnority students
to be admtted into non- minority institutions, determ nation of fee and
matters incidental thereto and ancillary therewith. By reason of the said
regul ati ons, the State Governnent, however, have been del egated with the
power to determ ne the fee structure in respect of professiona

institutions wherefor requisite guidelines have been issued; pursuant
whereto and in furtherance whereof conmmittees have been constituted for the
sai d purpose.

63. The States of Tam| Nadu, Miharashtra, Karnataka and Andhra Pradesh
enacted statutes prohibiting collection of capitation fee and regul ating
admi ssion in professional colleges. In terns of the provisions of the said
Acts, the managenent of the professional colleges is prohibited from
charging any fee other than fee determ ned under the said Acts. The right
of the mnorities under Article 30 of the Constitution, however, stands
protected thereby. The respective State CGovernments enforced the said
statutes in respect of self-financing private institutions, mnorities or
ot herwi se. They further issued various Governnent orders in exercise of
their powers under Article 162 of the Constitution'of India after, the
judgrment in T.M A Pai Foundation. The University Grants Comrssion, the
A l.C.T.E and the Medical Council of India, issued provisional/ad hoc

gui del i nes covering the sane subject purported tobe in ternms of the

provi sions of the principal statutes governing the field in the light of
the judgnent of this Court in T.MA. Pai Foundation. The State Governnents
also in terms of the observations nmade by this Court issued various orders
or adopted resolutions providing for enforcenent of their reservation
policy as also deternmining the fee structure.

64. Constitutionality of such Governnent orders canme to be chall enged,
inter alia, by way of wit petition before the H gh Courts of Andhra
Pradesh, Karnataka and Kerala. Certain interimorders had been passed
therein which are under challenge in several special |eave petitions.

65. As noticed hereinbefore, in T.MA Pal Foundation's case (supra) only
orders and directions issued pursuant to Unni Krishnan have been decl ared
unconsti tuti onal

66. However, the question with regard to constitutionality or otherw se of
the said statutes, Rules and Regul ati ons had not been exam ned. In
particul ar the parlianentary acts and the regul ati ons franed thereunder
have not been referred to. The question as to whether the field with regard
to the higher education is covered by the parlianmentary |egislations or not
was not adverted to. The extent and scope of the |legislative conpetence of
the Parliament and the State Legislatures within the neaning of Entry 66 of
List I and Entry 25 of List 11l of the Seventh Schedul e of the Constitution
al so had not been adverted to. In the Aforenentioned prem se, one of us,
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Variava, J. stated :

"393. The |l earned Chief Justice has repeatedly enphasi sed that capitation
fees cannot be charged and that there must be no profiteering. W clarify
that the authorities concerned will always be entitled to prevent by
enactment or by regul ations the charging of exorbitant fees or capitation
fees. There are nmany such enactnents already in force. W have no gone into
the validity or otherwi se of any such enactnment. No argunments regarding the
validity of any such enactnment have been submitted before us. Thus those

enactments will not be deemed to have been set aside by this judgment. O
course now by virtue of this judgnent the fee structure fixed under any
regul ation or enactment will have to be rewdrked so as to enable

educational institutions not only to break even but also to generate sone
surplus for future devel oprment/expansi on and to provide for free seats."
67. Al though the parties have raised their contentions as regards
constitutionality of sone of the provisions of the aforementioned statutes,
keeping in viewthe limted scope for which this Constituti on Bench has
been constituted, we refrain ourselves fromgoing thereinto. This exercise
has to be undertaken in appropriate cases.

ARE THE RI GHTS UNDER ARTI CLE 19(1) (g) AND ARTI CLE 30(1) OF THE CONSTI TUTI ON
OF | NDI A EQUAL?:

68. T.M A Pal Foundation (supra) for the first time brought into existence
the concept of education as an 'occupation’. In to uncertain terns, it was
held that all citizens of India irrespective of the fact as to whether they
belong to a minority group or not have a right to establish and run an
institution. A right conferred on a citizen of India in terns of Article
19(1)(g) of the Constitution of I'ndia indisputably is subject to reasonable
restrictions, which may be inposed in public interest under C ause (6)
thereof. The nmakers of the Constitution no doubt while enacting Article 3C
of the Constitution of India intended to confer onthe mnorities the same
right as that of the mgjority. But, does it nean that for all intent and
purport no further or additional right exists in the mnority comunity s
the questi on.

69. Drawi ng our attention to paragraphs 54, 65, 138, 139, 224-229 of the

j udgrment, M. Venugopal and M. Vaidyanathan, the l'earned seni or counse
for the respondents would submt that the mnority right is equal to that
of the nmajority and not vice-versa. According to |earned counsel, if it is
to be held that the mnority exercises a higher right than'the najority,
the same woul d be counter productive to the Indian ethos. R ght to admt
students of their own choice, the | earned counsel would contend, in a

prof essional college, therefore, is not absol ute.

70. On the other hand, the | earned counsel appearing on behal f ‘of the Wit
Petitioners-Applicant would contend that the discussions in T.MA/ Pa
Foundati on centered round the question as to whether the right conferred
upon mnorities under Article 30 was subject to O ause (2) of Article 29 or
not. Qur attention was drawn to paragraphs 31 to 45 of 'the judgnment and in
particul ar para 31, 45 and 459 of the judgnment. The | earned counsel would
submit that while considering the question as to whether the Schere franed
by this Court in Unni Krishnan was reasonable, it was categorically held
that the provisions contained therein to the extent that 50% seats woul d be
free seats and 50% t hereof woul d be paynent seats and all _exam nations
woul d be conducted t hrough Conmmon Entrance Test (CET) and the ceiling on
fees was decl ared unconstitutional as being violative of Cause (6) of
Article 19 of the Constitution of India. It was subnmitted that in the event
if it be held that the said provisions are ultra vires for the purpose of
Clause (6) of the Article 19 the sanme consequences nust ensue for
construction of Article 30 of Constitution of India. It was contended that
having regard to the najority decision of this Court, if it is held, having
regard to Clause (2) of Article 29 of the Constitution that in the event an
aid is granted to a professional institution, they will be subject to the
same restrictions which any other self-financed schenme institution would




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 33 of

58

face in terns of Clause (6) of Article 19 of the Constitution of India then
no purpose can be held to have been achieved by the Constitution (sic) in
enacting Cause (1) of Article 30 of the Constitution of India.

71. Acitizen of India whether belonging to a mnority conmunity or not
wi Il have the right under Article 19. A person belonging to a mnority
conmunity apart from 19(1)(g) has a right to establish, admnister
institution of their choice. In T.MA Pal Foundation this Court held that
mnority institutions can establish and run a professional institution in
terms of Clause (1) of Article 30 of the Constitution having regard to the
fact that they have a right to establish an institution of their own

choi ce.

72. Acitizen of India with a viewto establish an unai ded professi ona
institution exercises his right of occupation. To the said extent
adnmittedly the right of the minority and non-mnority is equal. Article 30,
however, seeks further to protect the mnorities so that they nay admt
students in the institution established by them This privilege is not
extended to the non-mnority community. They also have a right to establish
an institution and adnit students of their own choice in terns of Para 68
of the judgnent in T.MA. Pai but they do not have any right of admtting
students belonging to a particular locality or speaking a particular

| anguage as such institutions are not meant to serve the said purpose. But
the sanme for all intent and purport having, regard to the question
involved in the matter may not be of much consequence as woul d appear from
t he di scussi ons nmade hereinafter.

73. The Bench hel d:

"36. The private unai ded educational institutions.inpart education, and
that cannot be the reason to take away their choice in matters, inter alia,
of selection of students and fixation of fees. Affiliation; and recognition
has to be available to every institution that fulfills the conditions for
grant of such affiliation and recognition. The private institutions are
right in submitting that it is not open to the Court to insist that
statutory authorities should inposethe terns of the schenme as a condition
for grant of affiliation or recognition; this conpletely destroys the
institutional autonony and the very objective of establishment of the
institution,

74. The Schene framed in Unni Krishnan was held to bo unconstitutional fay
this Court and only in that context it was observed:

"38. The schenme in Unni Kriahnan's case has the effect of nationalising
education in respect of inportant features, viz., the right of a private
unai ded institution to give adnission and to fixthe fee. By framng this
schene, which has led to the State Governments | egislating in conformty
with the schene the private institutions are indistinguishable fromthe
government institutions; curtailing all the essential features of the right
of adm nistration of a private unai ded educational institution can neither
be called fair nor reasonable. Even in the decision in Unni Krishnan's
case, it has been observed by Jeevan Reddy, J., at ‘page 749, para 194, ‘as
foll ows:

"The hard reality that enmerges is that private educational institutions are
a necessity in the present day context. It is not possible to do w thout
them because the Governments are in no position to neet the demand
particularly in the sector of medical and technical education which cal

for substantial outlays. Wile education is one of the npst inportant
functions of the Indian State it has no nmonopoly therein. Private
educational institutions -including mnority educational institutions - too
have a role to play,"

75. However, it was also noticed

"138. As we look at it, Article 30(1) is a sort of guarantee or assurance
to the linguistic and religious mnority institutions of their right to
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establish and adm nister educational institutions of their choice.
Secul ari sm and equal ity-being two of the basic features of the
Constitution, Article 30(1) ensures protection to the |inguistic and
religious mnorities, thereby preserving the secularismof the country.
Furthernore, the principles of equality must necessarily apply to the

enj oyment of such rights. No |law can be franed that will discrimnate,
agai nst such mnorities with regard to the establishnment and adm ni stration
of educational institutions vis-a-vis other educational institutions. Any
law or rule or regulation that would put the educational institutions run
by the minorities at a di sadvantage when conpared to the institutions run
by the others will have to be struck down. At the sane tine, there also
cannot be any reverse discrimnation. It was observed in St. Xavier’s
Col | ege case, that

"t he whol e object of conferring the right on mnorities under Article 30 is
to ensure that there will be equality between the najority and the
mnority, If the mnorities do not have such special protection, they wll
be dented equality."

In other words, the essence of Article 30(1) is to ensure equal treatnent
between the majority and the mnority institutions. No one type or category
of institution should be disfavoured or, for that matter, receive nore
favourabl e treatnment than another. Laws of the land, including rules and
regul ati ons, nust apply equally to the majority institutions as well as to
the minority institutions. The minority institutions nust be allowed to do
what the non- mnority institutions are permtted to do.

139. Like any other private unaided institutions, simlar unaided
educational institutions adm nistered by |inguistic or religious mnorities
are assured maxi mum autonomy i-n relation thereto; e.g.. nethod of
recruitnment of teachers, charging of fees and adm ssion of students. They
will have to comply with the conditions of recognition. which cannot be
such as to whittle down the right under Article 30."

76. The findings of this Court in the aforenentioned paragraphs nust be
given their full effect. Although the wi dth and scope of Article. 19(1)(qQ)
and Article 30 are different, but ‘they seek to fulfill the same purpose. A
mnority' institution has no additional rights but it enjoys-a
constitutional protection to admt students belonging'to the mnority
comuni ti es whet her based on religion or |anguage. All regulations in this
behal f nust satisfy the requirement of Article 30.  The doctrine of equality
shal | further apply once the institutions have been establi shed.

77. W nay notice that this Court in Ahnmedabad St. Xavier’'s Coll ege;
(supra) stated:

"In order to attain that object, two thing's were regarded as particul arly
necessary and have formed the subject of provisions in these treaties.

The first is to ensure that nationals belonging to racial, religious or
linguistic minorities shall be placed in every respect on a footing of
perfect equality with the other nationals of the State. The second is to
ensure for the mnority elements suitable means for the preservation of
their racial peculiarities, their traditions and their nationa
characteristics.

These two requirenments, are indeed closely interlocked for there would be
no true equality between a majority and a nmnority if the latter were
deprived of its own institutions and were consequently comnpelled to
renounce that which constitutes the very essence of its being a minority"."

78. The purport and object for which Article 30(1) was inserted in the
Constitution cannot be lost sight of. Judgnments of Khare. J. (as the CJI
then was) and Variava, J. are replete with the debates in the constituent
assenbl y.
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79. The argunent that the managerment of the minority institutions cannot be
taken over, whereas that of the non-minority institutions can be, is

m spl aced and in any event irrelevant. This Court in no unmistakable terns
held that the State cannot take any step by way of inposing conditions at
the time of grant of recognition which would amount to nationalization of
education. This applies to both mnorities and non-mnorities.

80. The Constitution prohibits acquisition of property of any citizen of

I ndi a except in accordance with aw. Any action taken on . the part of the
State to take over the property of minority institution nmust also receive
| egal sanction through an act of a l|egislation and not otherw se.

81. It will not be a correct proposition of law, on the face of O ause 1A
of Article 30 of the Constitution to contend that the properties of the
mnority institutions cannot be taken over at all." The only right which

they have is to get reasonabl e conpensation so as to enable themto

est abl i sh anot her educational institution at sone other place. It is not
necessary to rai se hypothetical question to drive hone a point which is of
not much ‘consequence. As and when | aws are made, their constitutionality’,
will have to be tested on their own nmerit. Preenptive answers should not be
gi ven on hypot heti cal questions.

82. Furthernore, in‘the event, running of .a mnority institution is found
to be against national interest or permissible limts of regulations, it
can be taken over with a viewto maintain norality, public order, health,
national interest. Simlar such considerati ons woul d enpower the State to
close the institution or take over the nanagenent thereof, although the
same may be done onlyin extrene cases.

83. In case of gross m smanagenent and viol ation of the conditions of
essentiality certificate also, the State nay be held to have the power to
cl ose down the institution

84. The right of the minority institution, to admt their own students, in
ot her words, is only by way of protection of the mnority interest so that
they may get the benefit of the equality clause. Such a protection shoul d

not be confused to be a right. This is evident not ‘only fromparas 138 and
139 of the judgnment but also frompara 371, (opinion of Ruma Pal, J.)

85. The statenent of |aw contained in paras 138 and 139 is absolutely clear
and unanbi guous and no exception can be taken thereto. The doubt, if any,
that the mnorities have a higher right in ternms of Article 30(1) of the
Constitution of India my be dispelled in clearest terns-inasmch as the
right of the nmnorities and non-mnorities is equal. Only certain
additional protection has been conferred under Article 30(1) of the
"Constitution of India to bring the mnorities on'the sanme platform as that
of non-mnorities as regards the right to establish and adm nister an
educational institution for the purpose of inparting education to UK

86. menbers of their own conmunity whether based on-religion or |anguage.
Denographically every I ndian can becone a ninority having regard to the
fact that even Hindus are in mnority in Jammu & Kashmir, Punjab and sone
other States in North-East of India. Even H ndi speaki ng peopl e except
northern India are in mnority in other parts of the country.

87. The question, thus, has to be considered keeping in view the fact that
every Indian may be a minority, either based on religion or |Ianguage, in
one part of the country or the other. The right of a citizen as a mnority
in one part of the country cannot be higher than his right as a nmenber of
majority in another part of the country.

88. Furthernore, one of us (Variava, J.) speaking for hinself and Bhan, J.
clearly said
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"Article 30 nerely protects the right of the mnority to establish and
adm ni ster an educational institution, i.e. to have the sane rights as
those enjoyed by majority, Article 30 gives no right to receive State aid.
It is for the institution to decide whether it wants to receive aid. If it
decides to take State aid then Article 30(2) merely provides that the State
will not discrimnate against it. Wen State, whilst giving aid, asks, the
mnority educational institute to conply with a constitutional mandate, it
can hardly be said that the State is discrimnating against that institute.
The State is bound to ensure that all educational institutes, whether
majority or minority, conply with the constitutional mandate."

(Enphasi s suppl i ed)

89. The right of the minorities in the matter of adm ssion of students can
also be restricted likethe non-mnorities. T.MA Pai says so.

90. The professional institutions indisputably are governed by statutes
like MCI Act, AILCTE Act and the UGC Act. In terns the provisions of the
statutes and regul ati ons franmed thereunder the private professiona
institutiions are required to nmaintain certain standards. They cannot be
devi ated or departed from In the context of giving adnissions to the
meritorious students, it cannot be said that the students belonging to the
mnority community shall be admitted wthout reference to nerit.

91. The courts, it /is relevant to place on record, would not encourage

est abl i shnent of pseudo minority institutions inparting professiona
courses. The statutory rules and regulations, thus, must be equally applied
to an the professional institutions whether aided or unai ded whether run by
a mnority or non-mnority. In the matter of maintenance of standard, these
Institutions nust be equally treated.

92. If it be held that the minority institutions can adnit all the students
bel onging to their own community whereas the non-minority institutions
cannot, the sane, in ny opinion, would amunt to re-witing the judgment.

93. The argunents which have been advanced in this behalf, if accepted,
woul d clearly lead to the conclusiion that the majority decision in TVA Pa
Foundation i s wong.

94. Even while laying down the law in ternms of Articles 15(3), 15(4), 16(1)
and 16(4), the object is to attain equality. Reverse discrimnation even in
the majority judgment has been, frowned upon. Can we say that the right of
the minorities is higher than the other di sadvantaged group? Possibly not
having regard to Part Il of the Constitution

95. It is interesting to note that recently in Jennifer Gatz and Patrick
Hamacher v. Lee Bollinger decided on 23rd June, 2003 by US Suprenme Court
the guidelines providing for selection nmethod under whi ch every applicant
froman under represented racial or ethnic mnority groups was to be
automatically awarded 20 points out of 100 points needed to guarantee
admi ssion, was struck down as being violative of equality protection
clause. It was observed

"The very nature of a college’'s permssible practice of awardi ng? value to
racial diversity means that race nust. be considered in a way that

i ncreases sone applicants’ chances for adm ssion. Since coll ege adni ssion
is not left entirely to inarticulate intuition, it is hard to see what is
i nappropriate in assigning some stated value to a relevant characteristic,
whet her it be reasoning ability, witing style, running speed, or mnority
race. Justice Powell’s plus factors necessarily are assigned some val ues.
The col |l ege sinply does by a nunbered scal e what the | aw schoo
acconplishes inits "holistic, review," Grutter, post, at 25; the

di stinction does not inply that applicants to the undergraduate college are
deni ed i ndividualized consideration or a fair chance to conpete on the
basis of all the various merits their applications may disclose."
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96. Justice G nshurg, however, speaking for hinself and Justice Souter in
their mnority opinion stated:

"Qur jurisprudence ranks race A "suspect" category, "not because (race) is
inevitably an inperm ssible classification, but because it is one which
usual ly, to our national shane, has been drawn for the purpose of

mai ntai ning racial inequality." Norwal k Core v. Norwal k Redevel opnent
"Agency, 395 F. 2d 920, 931-932 (CA2 '1938) (footnote omtted). But where
race is considered "for the purpose of achieving equality,” id., at 932, no
automatic proscription is in order. For as insightfully explained, "the
Constitution is both color blind and col or conscious. To avoid conflict
with the equal protection clause, a classification that denies a benefit,
causes harm or inposes a burden nust not be based on race. In that sense,
the Constitution is color blind. But the Constitution is color conscious to
prevent discrimination being perpetuated and to undo the effects of past

di scrimnation. "United States v. Jefferson County Bd. O Ed., 372 F.2d
836, 875 (CA5 1966) (Wsdom J.) : see Wechsler, The Nationalisation of
Cvil Liberties and Cvil Rights Supp. To 32 Tex.Q 10, 23 (1968) (Brown may
be seen as disallowing racial classifications that "inply an invidious
assessment” whil e all owi ng such cl assifications when "not invidious in

i mplication" but advanced to "correct inequalities"). Contenporary human
rights documents draw just this line; they distinguish between policies of
oppression and neasures designed to accelerate de facto equality. See
Gutter, post, at 1 (Ginsburg, J. concurring) (citing the United Nations -
initiated Conventions on the Elimnation of Al Forns of Racia

Di scrimnation and on the Elimnation of ALl Forns of Discrimnation

agai nst Wonen)."

97. It is not necessary to express any opinion-on this judgnent one way or
the other but it is referred to as the same points out two different

vi ewpoi nts. But one thing is clear; ultimte constitutional goal is to
attain equality.

98. Human history woul d show that struggle of nman for denocratic polity was
inspired by a desire to achi eve equality anpbng them  Indeed, sone of the
worl d Constitutions in their preanble abhor inequality and proclaimto
achieve equality in all respects. Watever may be the power and
jurisdiction of the State and State authorities to make a special provision
in favour of backward and downtrodden, when the Court tests the

reasonabl eness of such distinctive State action, it should be done by
posi ng a question whet her such State action to aneliorate social, econonic
and political poverty; whatever be the reason, delays the journey towards
procl ai med goal of equality. If a nmeasure tends to perpetuate inequality
and nakes the goal of equality a mrage, such neasure should not receive
the approval of the Court. The Court, in such circunstances, has no nould
the relief by indicating what woul d be the reasonabl e measure or -action

whi ch furthers the object of achieving equality. The concept of equality is
not a doctrinaire approach. It is a binding thread which runs through the
entire constitutional text. An affirmative action may, therefore, be
constitutionally valid by reason of Articles 15(4) and 16(4) and vari ous
directive principles of State policy, but the Court cannot ignore the
constitutional norality which enbraces in itself the doctrine of equality.
It woul d be constitutionally imoral to perpetuate inequality anmong
majority people of the country in the guise of protecting the
constitutional rights O mnorities and constitutional rights of backward
and downtrodden. Al the rights of these groups are part of right to socia
devel opnent whi ch cannot render national interest and public interest
subservient to right of an individual or right of comunity.

99. In the event the minorities are not granted the right to establish
educational institutions of their choice and admt students of their
conmunity, the right of equality would |l ose all its purpose and rel evance.
It is in that sense the rights of the mgjority and mnority nust be held to
be equal. In ny opinion the provisions of Articles 19(1)(g), 29(2) and 30
must be so construed.
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REASONABLE REGULATI ONS

100. So far as institutions inparting professional education, are
concerned, having regard to the public interest, they are bound to naintain
excel l ence in standard of education. To that extent, there cannot be any
conprom se and the State would be entitled to inpose restrictions and make
regul ations both in terns of Article 19(1)(g) and Article 30 of the
Constitution of India. The width of the rights and |imtations thereof of
unai ded institutions whether run by a majority or a nmnority nmust conform
to the maintenance of excellence. Wth a view to achi eve the said goa

i ndi sputably the regul ati ons can be nade by the State.

101. The right to adm nister does not anpbunt to right to nal adm nister and
the right is not free fromregulation. The regul atory neasures are
necessary for ensuring orderly, efficient and sound adm ni stration. The
regul atory measures can be laid down by the State in the adm nistration of
mnority institutions.

EXTENT | OF 'REGUJLATI ONS

102. Article 30(1) of the Constitution does not confer an absolute right.
The exercise of such right is subject to permissible State regulations with
an eye on preventing maladmnistration. Broadly stated there are
"perm ssi bl e regul ati ons™ and "i nperm ssi bl e regul ati ons".

103. Sone of the perm ssible regulations/restrictions governing enjoynent
of Article 30(1) of the Constitution are

(i) cGuidelines for the efficiency and excell ence of educational standards
(See Sidhrajbhai v. State of Gujarat; State of Kerala v. Mdther Provincial
(1970) 2 SCC 2079; Al Saints H gh School v. Governnent of Andhra Pradesh,

(ii) Regulations ensuring the security of the services of the teachers or
ot her enployees [See In Re Kerala Education Bill, and All Saints High
School v. CGovernment of A P. (supra) ;

(iii) Introduction of an outside authority or controlling voice in the
matter of service conditions of enployees (See Al Saints H gh School v.
CGovernment of A P. (supra);

(iv) Fram ng Rul es and Regul ati ons governing the conditions of service of
teachers and enpl oyees and their pay and all owances (See State of Kerala v.
Mot her Provincial (supra) and Al Saints H gh School v. Governnent of A P.
(supra).

(v) Appointing a high official with authority and gui dance to oversee, that
Rul es regarding conditions of service are not violated, but, however such
an authority should not be given bl anket, uncanalised and arbitrary powers
(See All Saints Hi gh School v. Government of Andhra Pradesh (supra);

(vi) Prescribing courses of study or syllabi or the nature of books [ See
State of Kerala v. Mther Provincial (supra) and All Saints High School v.
CGovernment of A P. (supra)]; and

(vii) Regulation in the interest of efficiency of instruction, discipline,
health sanitation, norality, public order and the like [See Sidhbajbahi v.
State of CQujarat (supra)]

104. Subject to what has been stated in T.M A. Pai Foundation, sone of the
i nperm ssi bl e regul ations are

(i) Refusal to affiliation without sufficient reasons [Al Saints High
School v. Government of A P. (supra)l;
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(ii) Such conditions as would conpl etely destroy the autononous
adnmi ni stration of the educational institution [All Saints H gh School v.
CGovernment of A P. (supra)] ;

(iii) Introduction of an outside authority either directly or through its
nom nees in the governing body or the managing conmttee of mnority
institution to conduct the affairs of the institution [All Sainta Hi gh
School v. Governnent of A P. (supra)l;

(iv) Provision of an appeal or revision against an order of disnissal or
renoval by an aggrieved menber of staff or provisions for Arbitral Tribuna
[See St. Xaviers College v. State of Gujarat (supra), Lilly Kurian v. S. R
Lewi na, and Al Saints H'gh School v. Governnent of A P.

(supra)] ;

VWHETHER THE STATE CAN | MPOSE RESERVATI ON ON A SELF FI NANCED | NSTI TUTI ON I N
PURPCORTED EXERCI SE-OF | TS RI GHT TO ENFORCE THE DI RECTI VE PRI NCI PLES OF
STATE POLICY

105 The purported right of the States to prescribe a certain percentage of
seats for their nomi nees including those belonging to the reserved category
candidates is said to have arisen from

(i) The State grants essentiality certificate in ternms whereof in the event
of erasure of the institution the State undertakes to take over,

(ii) The States have a duty to enforce Directive Principles of State Policy
interms of Article 38, 41, 45 and 47 of the Constitution of I|ndia.

106. Directive Principles of State Policy contained in Part 1V of the
Constitution of India are not justiciable.

107. Equality clauses contained in Part 11l of the Constitution are to be
found in Articles 14, 15 and 16. Wereas Article 14 nandates equality
amongst all sections of people, Articles 15 and 16 deal with the matters
specified therein nanely, prohibition of discrimnation on grounds of
religion, race, caste, sex or place of birth and equality of opportunities
in matters of public enpl oynment.

108. We are concerned in this case with Article 15. C auses (3) and (4) of
Article 15 of the Constitution of India read thus:

"(3) Nothing in this article shall prevent the State from maki ng any
speci al provision for wonen and children.™

"(4) Nothing in this article or in Clause ( 2) of Article 29 shall prevent
the State from maki ng any special provision for the advancenment of any
soci ally and educationally backward cl asses of citizens or for the
Schedul ed Castes and Schedul ed Tri bes."

109. The said provisions were inserted by the Constitution First Arendment
Act, 1951. There, thus, exists provision for an exception to Articles 14
and 15 as also Clause (2) of Article 29 of the Constitution of India. The
State has also a right to nake sone reservation for wonen and children in
terns of Clause (3) of Article 15 of the Constitution of India. O auses (3)
and (4) of Article 15 provide an exception to the general rule. A specia
provision either for wonen and children in terms of Clause (3) or for
advancenent of social and backward class of citizens of Schedul ed Castes
and Scheduled Tribes in terms of C ause (4) nust be nmade by the State in
terns of a legislation or an executive order. Such a |legislation or
executive order would be in relation to the State action. The said
provi si ons cannot be extended by way of inposition of restriction or

regul ation so as to inpair the right of a citizen of India under Article
19(1)(g) or Article 30 thereof. The question which may arise is as to

whet her the State can mandate upon an industry or a business house (for
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exanple) to provide job to a person belonging to a reserve category? If
not, the necessary corollary would be that such a restriction, or
regul ati on cannot be inposed on a citizen carrying on an 'occupation’. The
right of a citizen in terms of Article 19(1)(g) of the Constitution whether
to practise any profession’ or 'to carry on any business/occupation’ mnust
be the same or simlar. The reasonable restrictions in ternms of C ause (6)
nust be on the exercise of a right conferred by the said sub-cl ause.

Al t hough reasonabl e restrictions can be inposed on exercise of such right
internms of the constitutional schene, the State cannot inpose its own
duties and obligations upon a citizen

110. Furthernore, Clauses (3) and (4) of Article 15 are enabling

provi sions. The States were to take appropriate steps required therefor
within the bounds, that is, limted only for uplifting the weaker sections
and not for conferring upon thema preferential right. Reservation can be
made inter alia by way of conpelling State necessity. In any event the
executive policy of the State cannot be thrust upon the citizens w thout
any valid |egislation.

111. At this juncture, it nay be useful to refer to the decisions of this
Court in Re : the Kerala Education Bi'll 1957 (supra) wherein S.R Das, J.
speaking for the Constitution Bench held in the followi ng terns:

"Learned counsel for the State of Kerala referred us to the directive
principles contained in Article 45 which requires the State to endeavour to
provide, within a period of ten years fromthe comencenent of the
Constitution, for free and conpul sory education for all children until they
conpl ete the age of fourteen years and with considerable warnth, of feeling
and indignation maintained that no mnorities should be permtted to stand
in the way of the inplenentation of the sacred duty cast upon the State of
giving free and conpul sory primary education to-the children of the country
so as to bring themup properly and to nmake them fit for discharging the
duties and responsibilities of good citizens. To panper to the selfish
clains of these minorities is, according to | earned counsel, to set back
the hands of the clock of progress. Should these mnorities, asks |earned
counsel, be permitted to perpetuate the sectarian fragnentati on of the
people and to keep them perpetual 'y segregated in separate and i solated
cultural enclaves and thereby retard the unity of the nation ? Learned
counsel for the minority institutions were equally el oquent as to the
sacred obligation of the State towards the nminority comunities. It is not
for this Court to question the wisdomof the supreme |aw of the land. W
the people of India have given unto ourselves the Constitution which is not
for any particular community or section but for all. Its provisions are
intended to protect all, mnority as well as the nmajority conmuniti es.
There can be no manner of doubt that our Constitution has guaranteed
certain cherished rights of the mnorities concerning their |anguage,
culture and religion. These concessi ons nmust have been made to them for
good and valid reasons. Article 45, no doubt, requires the State to provide
for free and compul sory education for ail children, but ' thereis nothing to
prevent the State from di scharging that sol enm obligation through
CGovernment and ai ded schools and Article 45 does not require that
obligation to be discharged at the expense of the minority communities. So
long as the Constitution stands as it is and is not altered, it is, we
conceive, the duty of this Court to uphold the fundamental rights and

t her eby honour our sacred obligation to the mnority conmmuniti es who are of
our own. Throughout the ages endl ess inundations of nmen of diverse creeds,
cultures and races - Aryans and non-Aryans, Dravidians and Chi nese,
Scyt hi ans, Huns, Pathans and Miughals - have cone to this ancient |and from
di stant regions and clines, India has welconed themall. They have net and
gat hered, given and taken and got m ngled, nerged and |ost in one body.
India's tradition has thus been epitonmised in the followi ng noble Iines :

"None shall be turned away Fromthe shore of this vast sea of humanity

That is India" (Pcens by Rabi ndranath Tagore).
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I ndeed I ndia has sent out to the world her nmessage of goodwi |l enshrined
and proclainmed in our National Anthem:

"Day and night, thy voice goes out from
land to | and,

cal i ng H ndus, Buddhists, Sikhs and Jains
round thy throne

and Parsees, Mussal mans and Chri sti ans.
O ferings are brought to thy shrine by
the East and the West

to be woven in a garland of |ove.

Thou bringest the hearts of all peoples
into the harmony of one life,

Thou Di spenser of I'ndia s destiny,
Victory, Victory, Victory to thee."
(Rabi ndranat h Tagor e)

It is thus that the genius of India has been able to find unity in
diversity by assimlating the best of all creeds and cultures. Qur
Constitution accordingly recogni ses our sacred obligations to the
mnorities. Looking at the rights guaranteed to the ninorities by our
Constitution fromthe angl e of vision indicated above, we are of opinion
that Cause 7 (except Sub-clauses 1-and 3 which apply only to aided
schools) and Cl ause 10 may wel | be regarded as perni'ssible regulation which
the State is entitled to inpose as a condition for ‘accordingits
recognition to any educational institution but that Cause 20 which has
been extended by C ause 3(5) to newly established recogni sed 'schools, in so
far as it affects educational institutions established and adm nistered by
mnority communities, is violative of Article 30(1)."

112. Mathew, J. speaking for a 9-Judge Bench of this Court in Ahnmedabad St
Xavier’'s Coll ege Society (supra) |laid down that; the State necessity cannot
be foisted upon the minority. It was held:

"We find it inpossible to subscribe to the proposition that State necessity
is the criterion for deciding whether a regul ation i nposed on an
educational institution takes away or abridges the right under Article
30(1). If a legislature can inpose any regulation which it think necessary
to protect what in its viewis in the interest of the State or society,
sounds paradoxical that a right which the Constitution makers wanted to be,
absol ute can be subjected to regul ati ons which need only satisfy the

nebul ous and elastic test of State necessity. The very purpose of

i ncorporating this right in Part I1l of the Constitution in absolute terms
in marked contrast with the other fundanental rights was to withdraw it
fromthe reach of the majority. To subject the right today to regul ations
dictated by the protean concept of state necessity as conceived by the
majority would be to subvert the very purpose for which the right was
given."

113. This Court in Suneel Jatley and Os. v. State of Haryana and Os.
[(1964) 4 SCC 296] held that reservations for students comng fromrura
areas woul d be bad in | aw
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LOCAL NEEDS :

114. 1t is difficult to define precisely what would constitute "l oca
needs". M. Venugopal refers to the Medical Council of India Regulations,
1999 for the purpose of showi ng the requirements necessary to be considered
by the State Government for the grant of essentiality certificate. The
State Governnent alone would be in a position to determ ne |ocal needs

whi ch may be based, for instance, in the case of doctors, on the ratio of
doctors to the popul ation of the State. Other factors such as the
percentage of the relevant minority in the State, the number of mnority

pr of essi onal coll eges belonging to that particular linguistic/religious
mnority in the State, percentage of poorer and backward sections in the
State, total nunber of professional colleges therein, contends M.
Venugopal , woul d be rel evant factors. This nmay be so but simlarly there
are many nore factors that would contribute to | ocal needs. The criteria
laid down in MCI Regul ati ons no doubt provide for sone guidelines for the
pur pose of determ nation of |ocal needs but the same cannot be said to be
exhaustive. Local needs would vary from State to State, Even devel opment of
a backward area may be a | ocal need. Absence of good educationa
institutiions in particular area may also be a local need. The State nay, in
pursuit of its policy for the devel opnment of the people, consider it

expedi ent to encourage entrepreneurs for establishing educationa
institutions in renote and backward areas for the benefit of the loca
peopl e. Local needs, therefore, cannot be defined only with reference to
the State as a unit. For good reasons the State may not |ike to establish
prof essional colleges or institutions only in their capitals.

ESSENTI ALI TY CERTI FI CATE

115. Al though | ocal needs, thus may have to be determ ned keeping in view
the factors enunerated therein but it must al sobe noticed that no
essentiality certificate is required tobe given by the State in relation
to engi neering and ot her professional colleges. Wile laying down the | aw
based on interpretation of a Constitution as well as a judgnent, we cannot
take a myopic view and hold that | ocal needs’ nust be referable to the
medi cal education. Furthernore, it may be difficult to give a restrictive
nmeaning to the expression 'local needs’ i.e. keeping the sane confined to
the area where the educational institution is sought to be established

i nasmuch as the right of mnority extends to theentire State and, thus,
the I ocal needs nmay al so have direct nexus having regard to the need of the
State.

116. In State of Maharashtra v. Indian Medical Association and Os. [(2002)
1 SCC 580], this Court did not decide the question as to whether the
expression "technical education" occurring in Article 371(2)(c) of the
Constitution is distinct and different from"medi cal” education.” The (SIC
guestions which arise for consideration herein’ did not arise there.

117. In Indian Medical Association case (supra), this Court was concerned
wi th Maharashtra University of Health Sciences Act, 1998 wherein the
guestion revol ved round as to whether the essentiality certificate would be
necessary for the State to establish a Government-run medi cal colllege. W
cannot read the said judgnent out of context.

| NTERPRETATI ON OF A JUDGVENT :

118. A judgnent, it is trite, is not to be read as a statute. The ratio
deci dendi of a judgnent is its reasoning which can be deci phered only upon
reading the same in its entirety. The ratio decidendi of a case or the
principles and reasons on which it is based is distinct fromthe relief
finally granted or the manner adopted for its disposal. [See Executive
Engi neer, Dhenkanal Mnor Irrigation Division, Oissa and Os. v. NC
Budharaj (Deceased) By. Lrs. and Ors. (2001) 2 SCC 721]

119. In Padma Sundara Rao (Dead) and Os. v. State of T.N. and Os.
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, It is stated:

"There is always peril in treating the words of a speech or judgnent as
though they are words in a legislative enactnent, and it is to be
renmenbered that judicial utterances are made in the setting of the facts of
a particular case, said Lord Morris in Herrington v. British Railways Board
((1972) 2 W.R 537) [Sub nom British Railways Board v. Herrington, (1972) 1
Al ER 749 (HL)]). Circunstantial flexibility, one additional or different
fact may make a world of difference between conclusions in two cases."

120. [See al so Haryana Financial Corporation v. Jagadanba G| MIIs and
Anr .

121. In General Electric Co. v. Renusagar Power Co., it
was hel d:

"As often enough pointed out by us, words and expressions used in a
judgnent are not to be construed in the same manner as statutes or as words
and expressions defined in statutes. W do not have any doubt that when the
words "adjudi cationof the nerits of the controversy in the suit" were used
by this Court in State of U P. v. Janki Saran Kail ash Chandra

, the words were not used to take in-every adjudication

whi ch brought to an end the proceedi ng before the court in whatever nanner
but were nmeant to cover only such adjudication as touched upon the rea

di spute between the parties which gave rise to the action. Objections to
adj udi cation of the di sputes between the parties, on whatever ground are in
truth not aids to the progress of the suit but hurdles to such progress.

Adj udi cati on of such objections cannot be terned as adjudi cation of the
nerits of the controversy in the suit. As we said earlier, a broad view has
to be taken of the principles involved and narrow and technica
interpretation which tends to defeat the object of the |legislation rmust be
avoi ded. "

122. In Rajeshwar Prasad Mshra v. The State of Wst, Bengal and Anr.
reported in AIR 1965 SC 1887, it was hel d:

"Article 141 enpowers the Suprene Court to declare the |l aw and enact it.
Hence the observation of the Supreme Court should not be read as statutory
enactnments. It is also well known that ratio of a decision is the reasons
assigned therein."

123. (See al so Amar Nath Om Prakash and Ors. v. State of Punjab

and Harmeed Joharan (Dead) and Ors. v. Abdul Sal am (Dead)

by LRs. and Os. ).

124. 1t will not, therefore, be correct to contend, as has been contended
by M. Nariman, that answers to the questions would be the ratio to a
judgrment. The answers to the questions are nerely conclusions. They have to
be interpreted, in a case of doubt or dispute with the reasons assigned in
support thereof in the body of the judgment, wherefor, it would be
essential to read the other paragraphs of the judgnent also. It is also
perm ssible for this purpose (albeit only in certain cases and if there
exi st strong and cogent reasons) to ook to the pleadings of the parties.

125. In Keshav Chandra Joshi and Ors. v. Union of India and Os. [1992 Supp
(1) sCC 272], this Court when faced with difficulties where specific

gui del i nes had been |l aid down for determ nation of seniorityin Drect
Recruits Cass Il Engineering Oficers’ Association v. State of

Mahar ashtra, held that the conclusions have to be read

along with the discussions and the reasons given in the body of the

j udgrent .

126. It is further trite that a decision is an authority for what it
deci des and not what can be logically deduced therefrom [See Union of
India v. Chajju Ram].

127. The judgnent of this Court in T.MA. Pai Foundations (supra) wll,
therefore, have to be construed or to be interpreted on the aforenmenti oned
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principles, The Court cannot read sone sentences fromhere and there to
find out the intent and purport of the decision by not only considering
what has been said therein but the text and context in which it was said.
For the said purpose the Court nay al so consider the constitutional or
rel evant, statutory provisions vis-a-vis its earlier decisions on which
reli ance has been pl aced.

FEE STRUCTURE :

128. On a bare reading of the rel evant paragraphs of the judgnment sonme of
which are referred to hereinbefore, it is beyond any doubt that in the
matter of determ nation of the fee structure the unaided institutions
exerci se a greater autonony. They, like any other citizens carrying on an
occupation, nust be held to be entitled to a reasonable surplus for

devel opnent of educati on and expansion of the institution. Reasonable
surplus doctrine can be given effect to only if the institutions make
profits out of their investnments. As stated in paragraph 56, economc
forces have a role to play. They, thus, indisputably have to plan their

i nvest nent and expenditure in such a manner that the nmay generate sone
amount of profit. Wat is forbidden.is (a) capitation fee and (b)
profiteering.

However the different State Governnents have prescribed different amounts
by way of fees as would appear fromthe foll ow ng: -

State Fee

Andhr a Rs. 22000 per annum
Pradesh

Del hi Rs. 45000 per. annum

Guj ar at Covt. Seats -Rs. 21,000

Managenment Seats - Rs. 50000
Har yana Rs. 40,000 per annum
Kar nat aka Rs. 47,590/ -

For non-Karnataka Rs. 75,590

Ker al a Rs. 37,100
Tam | Nadu Managenment Seat - Rs. 30000

Merit student - Rs. 25000

Uttar Pradesh Rs. 45,000 per annum

The expression 'Capitation fee' does not have any fixed neaning. The
Legi sl atures of sonme of the States, however,; have defined capitation fee.
W way notice that in the Tam | Nadu Educational Institutions (Prohibition
of Collection of Capitalisation Fee) Act, 1982, Capitation fee has been
defined as:

"capitation fee nmeans any anmpunt by whatever nane called, paid or collected
directly or indirectly in excess of the fee prescribed, under Section 4;"
129. Section 4 of the said Act states that any anount collected in excess
of the fee so prescribed is prohibited in the follow ng terns;

"Regul ation of fee, etc. - (1) Notw thstandi ng anything contained in any
other law for the tine being in force, the Governnent, by notification
regulate the tuition fee or any other fee or deposit that nmay be received
or collected by any educational institution or class or classes of such
educational institutions in respect of any or all class or classes of
students:

Provi ded that before issuing a notification under this sub-section, the
draft of which shall be published, in the Tam | Nadu Governnent Gazette
stating that any objection or suggestion which may be received by the
CGovernment, within such period as may be specified therein, shall be
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consi dered by them

(2) No educational institution shall receive or collect any fee or accept
deposit in excess of the ampunt notified under Sub-section (1).

(3) Every educational institution shall issue an official receipt for the
fee or deposit received or collected by it."

130. Once, however, it is held that such a provision would not constitute a
reasonabl e restriction within the nmeaning of C ause (6) of Article 19, it
nmust al so be held that such a provision would not satisfy the test of
perm ssi ble regulations within the meaning of Article 30 thereof.

131. The ground reality, however, cannot be lost sight of. It is true, as
has been contended by the | earned counsel appearing on behal f of the
applicants, that the Central CGovernnent in answer to question raised in the
Parliament has stated that the expenses incurred by the State for inparting
education to the students is very high. It my vary fromthree | akhs to
five |l akhs. Some States, however, in their colleges charge about rupees
five thousand per year; whereas the unaided institutions demand anyt hi ng
bet ween rupees two | akhs to five | akhs.

132. Sone State Governnments unfortunately followed suit hiked fees and |ike
many private unaided institutions the State of Haryana has al so demanded
the entire ampunt of fees for the whol e course.

133. The fee structure, thus, in relation to-each and every coll ege nust be
det erm ned separately keeping in view several factors including, facilities
avail abl e, infrastructure nade available, the age of the institution,

i nvest ment made, future plan for expansion and betterment of the
educational standard etc. The case of each institution in this behalf is
required to be considered by an appropriate Committee. For the said

pur pose, even the book of accounts nmintained by the institution nay have
to be | ooked into. Whatever is deternmined by the Cormittee by way of a fee
structure having regard to relevant factors sone, of which are enunerated
her ei nbefore, the managenent of the-institution would not be entitled to
charge anything nore.

134. Wiile determning the fee structure, safeguard has to be provided for
so that professional institutions do not becone auction houses for the

pur pose of selling seats. Having regard to the statenent of law laid down
in para 56 of the judgnment, it would have been better, if sufficient

gui del i nes coul d have been provided for. Such a task which is a difficult
one has to be left to the Conmttee. Wiile fixing the fee structure the
Conmittee shall also take into consideration, inter alia, the salary or
remuneration paid to the menbers of the faculty and other staff, the

i nvest ment made by them the infrastructure provided and plan for future
devel opnent, of the institution as al so expansion of the educationa
institution. Future planning or inprovenent of facilities nmay be provided
for. An institution may want to invest in an expensive device (for nedical
col l eges) or a powerful conmputer (for technical college). These factors are
also required to be taken care of. The State nmust evolve a detail ed
procedure for constitution and snooth functioning of the Committee.

135. While this Court has not |laid down any fixed guidelines as regard fee
structure, in ny opinion, reasonable surplus should ordinarily vary from 6%
to 15% as such surplus would be utilized for expansion of the system and
devel opnent of. education

136. The institutions shall charge fee only for one year in accordance wth
the rules and shall not charge the fees for the entire course,

137. Profiteering has been defined in Black’s Law Dictionary, Fifth edition
as:
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"Taki ng- advantage of unusual or exceptional circunstances to nake
excessive profits."

138. Wth a view to ensure that an educational institution is kept within
its bounds, and does not indulge in profiteering or otherw se exploiting
its students financially, it will be open to the statutory authorities and
inits absence by the State to constitute an appropriate body, till
appropriate statutory regulations are nmade in that behalf.

139. The respective institutions, however, for the aforenmentioned purpose
must file an appropriate application before the Comrmittee and pl ace before
it all documents and books of accounts in support of its case.

140. Fees once fixed should not ordinarily be changed for a period of three
years, unless there exists extra-ordinary reason. The proposed fees, before
i ndication in the prospectus issued for adm ssion, have to be approved by
the concerned authority/ Body set up. For this purpose the application
shoul d not be filed later than April of the preceding year, of the rel evant
education session. The authority/ Body shall take the decision as regards
fees chargeable | ater by Cctober of the year concerned, so that it can form
part of the prospectus. No institution should charge any fee beyond the
amount fixed and the fee charged shall be deposited in a nationalised bank
In other words, no enpl oyee or any other person enpl oyed by the Managenent
shall be entitled to take fees in cash fromthe students concerned
directly, The statutory authority may consider the desirability of fram ng
an appropriate regulation inter alia to the effect that in the event it is
found that the managenent of a private unaided professional institution has
accepted any amobunt other than the fees prescribed by the Conmittee, it nmay
have to pay a penalty ten to fifteen tines of the anpunt so collected and
in a suitable case it may also lose its recognition or affiliation

141. However, there cannot be any doubt that before any such order is
passed the institutions concerned shall be entitled to an opportunity of
bei ng heard. For the aforenentioned purpose, the State shall set up a
machi nery to detect cases where anmounts in excess of pernmitted linmt are
collected as it is the general experience that students pay a huge anount.

142. However, if for sone reason, fees have already been collected for a

| onger period the amobunt so collected shall be kept in a fixed deposit in a
nati onal i zed bank agai nst which no loan or advance may be granted so that
the interest accrued thereupon may enure to the benefit of the students
concerned. Ordinarily, however, the management should insist for a bond
fromthe concerned students.

COVMMON ENTRANCE TEST AND PERCENTAGE OF SEATS

143. Paragraphs 48 to 66 appear under the heading "Private unaided non-

m nority educational institutions" whereas paragraphs 67, 68 and 69 appear
under the heading "Private unai ded professional colleges". The observations
made by the bench, however, having regard to paragraphs 58 and 59 are
referable to both to the minority and non-mnority unaided institutions.
Paragraph 68 in no uncertain terns |ays enphasis on nerit for the purpose
of admi ssion to professional institutions.

144. However, paragraphs 58 and 59 also deal wi th professional institutions
al t hough di scussi ons appear under different heading. This, however, would
not mnimse the inportance of the statenent of |aw nade therein

145. Paragraph 68 does not state that the statenment of |aw nade therein
applies only to the minorities, as for the purpose of local needs it refers
to different percentages both for mnority aided and non-minority unai ded
prof essional colleges. It cannot, therefore, be said that paragraph 68 has
to be read in isolation and paragraphs 58 and 59 of the judgnent would be
irrelevant for the said purpose. If the said paragraphs are read
conjointly, there cannot be any doubt that nerit nmust be at the forefront.
For the said purpose professional and higher educational institutions have
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been cl ubbed toget her

146. A dichotony has arisen in view of the findings of the bench occurring
i n paragraphs 58 and 59 on the one hand and 68 of the judgment on the

other. Paras 68 refers to private unai ded professional colleges which would
i nclude both mnority and non-mnority as woul d appear fromthe follow ng :

"The prescription of percentage for this purpose has to be done by the
CGovernment according to the |ocal needs and different percentages can be
fixed for minority unai ded and non-minority unai ded and prof essiona
col | eges.

147. Paragraph 58 clearly states that the merit nmust play an inportant
role. In no uncertain terns, it is directed

"Whil e seeking adm ssion to a professional institution and to becone a
conpetent professional, it is necessary that meritorious candi dates are not
unfairly treated or put at a disadvantage by preferences shown to |ess
meritorious but nore influential applicants. Excellence in professiona
education would require that greater enphasis be laid on the nerit of a

st udent  seeki ng adm ssion. Appropriate observations made in this judgnent
in the context of adm ssions to Unaided institutions. "

148. I1t, therefore, takes into its fold inter se nerit between nmnority and
non-mnority students.

149. Paragraph 59 contains illustration as .to howthe nmerit is usually
determ ned. It nmay be true that paragraph 59 being illustrative in nature,
ot her options at the hands of the minority institutions are not excluded
but a confusion has certainly crept in as therein both mnority and non-
m nority have been cl ubbed together-

150. A Paragraph 59 deals with how to determne the nerit by giving
illustration. Thus, it does not rule out any other nethod for determ ning
the merit which may al so include narks obtained in qualifying exam nation
Par agraphs 58, as and 68, in ny opinion, nmust be allowed to be given effect
to and read conjointly for the said purpose.

151. Paragraph 68 should be read in five parts :

(1) Adifference is sought to be nade as regards rul es and regul ations
applicable to the aided institutions vis-a-vis unaided professiona
institutions. (This shows that the regul ations relating to adm ssion of
students shall be less rigid for unaided institutions as conpared to aided
institutions);

(2) Wile conceding autonony to the unai ded professional institutions (both
mnority and non-mnority), it is mandatory that the principle of merit
cannot be foregone or discarded (This shows that role played by nerit nust
be gi ven due inportance);

(3) The conditions may be |l aid, down by the University or the other
statutory bodies entitled to grant recognition to provide for nerit based
sel ection. (The same, however, in my opinion, would not nean that no
condition other than those inposed at the time of grant of recognition can
be i nposed by way of |egislation or otherw se inasnmuch as the field of

i mparting education in professional institutions is governed by statutes.
To the said extent, it has to be read down) ;

(4) The managenment of a private unai ded professional colleges for the
purpose of adnmitting students will have options :- (a) to hold a conmon
entrance test by itself; or (b) to follow the commbn entrance test held by
the State or the University. The students bel onging to the nmanagenent quota
may be admitted having regard to the conmon entrance test either held by
the managenment or by the State/University although the test may be common.
So far as students bel onging to poorer or backward section of society is
concerned. their seats will have to be filled up on the basis of
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counselling by the State agency. (As would appear fromthe di scussi ons made
hereinafter, it cannot be taken to its |ogical conclusin);

(5) The percentage of managenent quota and the rest is required to be
prescri bed having regard to the | ocal needs, (However, the percentage for
m nority unaided and non-minority unaided institutions may be different).

152. It is not correct to say that only because two different expressions
“certain" and "different" have been nentioned at two places in para 68,
they connote two di fferent neanings. They will have to be read in the
context in which they have been used. As a logical corollary, it will also
be incorrect to say that mnority unaided institutions can fill up all the
seats from anongst the students belonging to their community whereas the
non-mnority unaided institutions will have no such right. The very fact
that different percentages are to be fixed up for mnority unai ded and non-
mnority unaided institutions.is itself a clear pointer to show that

al though different percentages nmay be prescribed therefor; but both

m nority unai ded and non-minority institutions, can admt the students of
their choice to the extent of the percentage so prescribed, albeit wthout
giving a 'gobye to the nerit criteria.

153. Thus, reservation can be made out of the candi dates who have been
found to be neritorious on the above basis. For instance, if 100 students
qualify on nerit either through a school | eaving exam nation or a conmon
entrance test, reservation can be nade for certain percentage of students.
The bal ance of the seats can then nmade available to students who belong to
non-mnority comrunity including poorer or backward section of society as
mentioned in paragraph 63 of the judgment. This will not only take care of
adnmi ssion with regard to neritorious candidates including mnority

candi dates for whom a reservation is made but al so for other students as
for the local needs of the State.

154. If it is to be held that in a case of minority.institution all the
seats could be filled in by nmenbers of their community/l|anguage, if

avail abl e, the same would run counter to para 68 of the Judgnment which says
about certain percentage which can never be 100% The expression "different
percentages” occurring in para 68 would clearly nmean there cannot be any
fixed percentage. In a given case it nay be nore than 90% but in another it
may be | ess than 50% Different percentages nust be worked out in terns of
the need of the institution. It has nothing to do with mnority or non-
mnority; aided or unaided.

155. The dictumof the court in St. Stephen vis-a-vis ' T.M A  Pai Foundation
nmust be read in that context. It cannot be said as a matter of |ega
proposition that in each and every case the nmnority educationa
institutions would be entitled to fill up nore than 50% of the seats from
amongst the students of their choice and that too irrespective of merit.
The fact that even students belonging to minority community take adm ssion
in colleges rimor aided by the State or other private unai ded coll eges
cannot be lost sight of. On taking into consideration all the rel evant
criteria only the percentage can be worked out. It <would be, in ny

consi dered opi nion, wong to conpare the unaided institutions always with
aided institutions. St. Stephen should be understood in proper perspective.
What is explained in T.MA. Pai (supra) is that there cannot be any fixed
percentage. Each case will have to be considered on its own nerit. Need of
the institution should be the prinme concern. Percentage will have to be
wor ked out having regard to the need only.

156. For the purpose of achieving excellence in a professional institution,
merit indisputably should be a relevant criterion. Merit, as has been
noticed in the judgnent, may be determ ned in various ways (Para 59). There
cannot be, however, any fool -proof nethod whereby and whereunder the nerit
of a student for all tines to come may be judged. Only, however, because a
student may faro differently in a different situation and at different

point of time by itself cannot be a ground to adopt different standards for
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judging his nmerit at different points of time. Merit for any purpose and in
particular for the purpose of admission in a professional college should be
judged as far as possible on the basis of sane or sinilar examnation. In
ot her words, inter se nerit anongst the students simlarly situated should
be judged applying the same normor standard. Different types of

exam nations, different sets of questions, different ways of evaluating the
answer books may yield different results in the case of the sane student.

157. Sel ection of students, however, by the mnority institutions even for
the menmbers of their comunity cannot be bereft of nmerit. Only in a given
situation |l ess meritorious candidates fromthe mnority community can be
admtted vis-a-vis the general category; but therefor the nodality has to
be worked out. For the said purpose de facto equality doctrine may be
applied instead of do jure equality as every kind of discrimnation nmay not
be violative of the equality clause. (See Pradeep Jain v. Union of India -

).

158. It may be true that sonme self-financed professional Institutions have
been permitted to hold their own exam nation so as to enabl e the nanagenent
to fill up their seats fromits ow quota, as fixed by (sic) regard to
hol di ng of an-inpartial and transparent test, the sane has to be exani ned
by the State/University. W may, however, place on record that the State of
Mahar ashtra has pl aced before us a chart showi ng that some of the students
had appeared at two examnations and one who got only 8% in the comon
entrance test held by the State, passed the exami nation held by the
managenent. From the ;above chart supplied to us by the state of
Maharashtra, it appears that only three students who had appeared both at
the common entrance test held by the State and the managerment had passed
the common entrance test held by the State whereas a | arge nunber of
students had passed the test held by the managenent, although they could
not pass the Common Entrance Test. The nerit of the students whet her

bel onging to the mnority community or otherwise, thus, may be required to
be placed on nore rigid test.

159. While considering this question, we may not also | oose sight of the
fact that a student who aspires to take adm ssion in a professional college
keeping in view the extent of conpetition he has to/face, would like to
appear in as nmany exami nati ons as possible. For the said purpose he or she
may not choose only one State. Even in a State |ike Karnataka, as has been
noticed in T.MA. Pai Foundation (supra), a large nunber of private
institutions exist. But, if they are permitted to hold their own

exam nations, not only the students will have to purchase different

adm ssion fornmer which as noticed hereinbefore, may cost between Rs. 500/ -
to Rs. 1,000/- but he may be asked to appear in exam nations at various

pl aces on the same day or on the next day and having regard to the

di stance, the transport facilities and other factors, he may not be able to
appear therein. Travelling fromplace to place for the purpose of

appear ance at the exam nations in quick successi on would al so entail a huge
expenditure. It may also be difficult, to direct that such exam nations be
held with sufficient tine gap. The fact remmins that in terns of this
judgrment each State will be entitled to hold their “own exam nations. W are
al so not oblivious of the fact that allegations have been nmade that sone
institutions even may not sell an admission formunless it is assured of a
hefty sumat the time of admission. It nmay be true that the States like

Kar nat aka, Kerala and Tam | Nadu have permitted the mnority institutions
to conduct their own exaninations for the purpose of adnmitting the students
of their choice. Sonme institutions have pointed out, that they have been
hol di ng such exami nations for a long long tine on all-India basis and
fairness and transparency of such exam nations have never been questi oned
by any State or the statutory authorities. W do not intend to go into the
correctness or otherwi se of the said plea. However, their cases may be
consi dered separately by the appropriate body if any occasion arises
therefor. While granting the right to deternmine the suitability of a

candi date on the basis of marks obtained in the qualifying exam nation or
on the basis of their own exam nation, or an "exam nation conducted by the
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State, nerit cannot be sacrificed. Sone mechanismas far as practicable
nmust be found out also for the purpose of judging the inter se nerit.

160. Furthernore, answers to Questions 5 (a) and (c), would go to show that
the minority unaided institution have a right to evolve their own nachinery
for admtting the students on the basis of merit subject of course to
passing the fairness and transparency test. Even for non-mnority
professional institutions such a right has been recogni sed. There is no
mechani sm whi ch woul d ensure fairness or transparency of the exam nation
hel d by each and every unai ded professional institution. A suggestion has
been nooted out that Associations/Federations of private institutions have
been fornmed. It may, thus, be possible to protect the right of the mnority
i f such Associ ations/Federations take a decision in this behalf in
consultation with the statutory authorities or the concerned State as
regards hol ding of a comon entrance test for the said purpose.

161. W may noticethat M. R N. Trivedi, |earned Additional Solicitor
CGeneral, has submtted that the Central CGovernnent may hold such all-India
exam nations but there are practical difficulties in this behalf, as has
been rightly pointed out by M. Venugopal. The need of each State nust be
judged separately. A nunber of students may |ike to take a chance of taking
adnmi ssion in nore than one State. Unless proper nmechanismand requisite
infrastructure therefor is created, as at present advised, it may not be
possi ble for the Central Governnent to hold any exam nation on all-India
basis. There is another aspect of the matter which cannot be | ost sight of.
There nust be an agency which woul d have to determ ne the equival ence of
several exam nations. Many universities have adopted such a nmechanism The
standard of education varies from State to State or university to

uni versity or board to board. In-such a situation, equival ence of degrees
must be considered for the said purpose by an appropriate authority.

162. In the aforenentioned premse, | amof the opinion that the right of
the minorities should be protected and fairness and transparency in hol ding
such exani nations would al so be maintained if the mnority institutions
come to a consensus through their association or federation to hold a
conmon test under the supervision of a nmonitoring committee which may be
subject to verification at a |later stage by taking recourse to : (1) report
back system (2) all answer papers may be preserved: and (3) in case of

di spute sone i ndependent agency may deternine the sane.

163. It goes wi thout saying that having regard to the nunber of
institutions vis-a-vis nunber of candidates with reference tothe |oca
needs, it will be open to the State/university to fix higher cut-off marks
than prescribed by the Medical Council of India or the Al |India Counci

for Technical Education. So far as conmon entrance test proposed-to be held
by the Federation/ Associ ation of private unaided professional i'nstitutions
is concerned, the nodalities and the detail ed procedure therefor nust be
worked out so that it may not cause any undue inconveni ence to either the
students or the institution(s). By way of an exanple, we nmay state that if
a common entrance test is held under the auspices of the

Federation/ Association, it nmust clearly spell out that those who belong to
mnority community, whether based on religion or | anguage, shall be
admitted only in the institutions run by such community and not in the
institutions run by the other commnity at the first instance. Only in the
event the seats remamin unfilled up, they would clearly be filled up by the
students belonging to the general category including those who do not

bel ong to that particular community running the institution. Simlarly, the
node and manner in which the expenses are to be incurred for holding the
exam nations, the apportionment thereof as well the disbursement of the
amount earned by way of selling the adm ssion forns etc. have to be worked
out by the Committee.

164. The minority institutions inparting professional courses nay have a
| egal or constitutional right to hold their own exanination; but a serious
consideration is required to be bestowed as to whether for the purpose of
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judging nmerit they should opt for the Commopn Entrance Test held by the
State. Such a course, if resorted to, would not only be hel pful for
determining the inter se nerit between the students/candi dates but al so
woul d be. sufficient to be indicative of the fact how and to what extent
the students belonging to mnorities lag behind the nmajority so that
special efforts can be made to bring their standard up to the nationa

| evel .

165. The quota of seats to be filled up by the State Governnment for the
poor or weaker sections of society may be fixed on the basis of the
entrance test held by the concerned State CGovernment or the University.
Economi c disability of a meritorious student should cone to the forefront
for determining criteria as regard poor or weaker sections of the society.

166. There cannot, however, be any gai n-saying that the appropriate
statutory authority on a deeper consideration of the natter may prescribe a
sui tabl e nethod for the purpose of determning the nerit as also the fair
and transparent manner in which such exam nations can be conducted. Such a
power exists under the UGC Act, MCl Act and Al CTE Act. The rel evant

enact ment's wherein these statutory authorities have been created provide
for such law. However, assum ng such-a machinery is not evolved, the State
may constitute a body which nmay be headed by a person who has been a judge
of the H gh Court to be nom nated by the Chief Justice thereof. Standard of
education at no cost shall be given a go by.

167. Furthernore, any institution if it thinks proper and expedi ent, may
file an application for grant of exenption so as to enable it to hold its
own exam nation. An application in-thi's behalf should be filed by the end
of April of the previous year in-which such exam nation is sought to be
hel d. The aforenmenti oned body woul d pass an appropriate order within three
nonths fromthe date of receipt of such representation upon giving an
opportunity of hearing and placing of material in support of its stand, to
the institution concerned.

168. Several States like State of Tam 1 Nadu, Karnataka and Keral a have
permtted the educational institutions to hold their own exam nation for
the purpose of admitting students within their quota. Some of the States
i ke Maharashtra and Gujarat insist on admtting the students through
Common Entrance Test. The follow ng chart gives a glinpse as to how

di fferent States understood the judgnment of this Court differently:

State Covt. Admi ssions nanagenent
Andhra Pradesh 85% 15%
Del hi 95% 15% Max
Guj arat 85% 15%
Har yana 15% Al EEE 15%
70% CEET 2003
Kar nat aka 75% 25%
Keral a 50% 50%
Oissa 85% 15%
Tam | Nadu 50% 50%
Uttar Pradesh 85% 15%
Chhattisgarh 60% 40%
Mahar ashtra 85% 15% seats also filled the common entrance list) (These nust
be from State test

169. Unl ess there exists any exigency normally the institutions will have
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the right to admt a higher percentage of students dependi ng upon their
need. However all such students nust be admitted only on nerit. In the
event, sone seats renmain vacant, they nust be filled by general category
students strictly on nerit.

170. As noticed hereinbefore, different States and different H gh Courts
have | aid down different percentages of seats for managenent and the State.
The | earned counsel s appearing on behalf of parties have submitted that
this Court nay, with a viewto avoid any future controversy, fix a definite
percentage for the said purpose. W are afraid that it is not possible.
Different institutions may he established by different mnority
conmunities. The need of the mnority comunity may differ fromState to
State. The need of the mnority community may have a nexus with the

popul ation belonging to that community in that State. It will further
depend upon various other relevant factors. By way of exanple, we may say
that in a State where the Percentage of a particular religion my be 30 or
35, the minority institution established by nmenbers of that religion may
have a higher stake than the menbers of the community professing a religion
but the popul ation of which is negligible. Simlar my be the case with
mnority institutions based on | anguage.

171. The percentage of seats will al so depend upon the need of the
conmunity in a particular State as also the need of the institution itself.
The nature of the professional course would al so have rel evance. Al these
factors nust be taken into consideration by the appropriate comittee or
Body so long a statutory regulation is not framed in this behalf.

172. Furthernore, the need of the community vis-a-vis the | ocal needs nust
be judged upon taking.into consideration the relevant factors and ignoring
irrelevant ones. In terns of Paragraph 68 of the judgment, |ocal need would
be a relevant factor for the purpose of determ ning the percentage of
students who would be admtted on non-minority quota. Local needs, if it is
conpelling state interest, will have, a prinmacy over the need of the
mnority comunity and in that view of the matter it would not be correct
to lay down a proposition of llawthat the need of that comunity in the
State woul d be paranmount. Each case, thus, has to be considered on its own
merit and no hard and fast rul e can be |aid down therefor.

173. For the aforenentioned purpose al so, a nmachinery shoul d be evolved in
the respective States, the decision of which shall be final and binding.

174. However, there may not be any permanent Conmittee functioning as a
tribunal. Such a body, if any, must be created under a statute. A tribuna
with an adj udi catory power should not be directed to be created by this
Court in exercise of its power under Article 142 of the Constitution of
India. This, directionis only interimin nature and is being i'ssued in the
interest of all concerned. It is, therefore, clarified that the body
created in terms of this judgnment would function only so long a statutory
body, if any, does not conme into being by reason of a statute or statutory
rul es. The Legislature or the rule nmaking authority nay, however, |ay down
the procedure for proper functioning thereof.

MERI T :

175. Technical profession in general and nedical profession in particular
inall countries and in all ages has been considered to be a noble

prof ession. To acquire excellence, these professions demand a very high
calibre, which criteria can be satisfied only by the neritorious students.
If we want to achi eve very high standard whi ch woul d be conparable to the
standard of the devel oped countries, then nmerit and nmerit al one should be
the basis of selection for the candi dates.

176. Secondly, not only to maintain high standard of education, but also to
maintain uniformty of standard, the right of selection of candidates for
any professional course cannot be left to the discretion of any individua
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managenent. Efforts nust be nmade to find out one single standard for al
the institutions.

177. Thirdly, to ensure high standard of education and for that purpose to
ensure adm ssion to the nost eligible candidates, requiring merit in a poor
country like ours, the tuition and other fees should be within the reach of
conmon peopl e.

178. So far as mnority institutions are concerned, nerit criteria would
have to be judged like a pyram d. At the kindergarten, primary, secondary

| evel s, mnorities may have 100% quota. At this level the merit my not
have nmuch rel evance at all but at the |level of higher education and in
particul ar professional education and post graduate |evel education, nerit
i ndi sputably should be a relevant criteria. At the post-graduation |evel,
where there may be a few seats, the minority institutions nay not have nuch
say in the matter. Services of doctors, engineers and ot her professionals
com ng out fromthe institutions of professional excellence must be made
avail able to the entire country and not to any particular class or group of
people, All citizens including the mnorities have also a fundamental duty
in this behalf.

HUVAN RI GHTS ASPECTS OF SELECTION ON THE BASIS OF MERI' T

179. This aspect of ‘the natter nmay al so be considered from Human Ri ghts
angl e.

180. Rights of mnorities, on the onehand, and rights of persons to have
hi gher education and right of development should be so construed so as to
enabl e the Court to give effect thereto.

181. The Universal Declaration of Human Rights, 1948 provides for 27
rights. Right of Education is also one of the human rights. Article 26
reads thus:

"(1) Everyone has the right to education. Education shall be free, at |east
in the elementary and fundanental stages. El ementary education shall be
conpul sory. Technical and professional education shall be nade generally
avai | abl e and hi gher education shall be equally accessible to all on the
basis of merit. "

(2) Education shall be directed to the full devel opnent of the human
personality and to the strengthening of respect for human rights and
fundanental freedons. It shall pronote understanding, tol erance and
friendship anong all nations, racial or religious groups, and shall further
the activities of the United Nations for the naintenance of peace.

Parents have a prior right to choose the kind of education that shall be
given to their children. "

(Enphasi s Suppl i ed)

182. Article 3 of Convention Against Discrimnation in Education (1960)
reads thus:

"Article 3 undertakes "to ensure, by legislation, where necessary, that
there is no discrimnation in the adm ssion of pupils to educationa
institutions; not to allow any difference of treatnent by the public

aut horiti es between nationals, except on the basis of nerit’ or need, in
the matter of school fees and the grant of schol arships..to give foreign
nationals resident within their territory the same access to education as
that given to their own nationals."

183. Apart fromthe aforenentioned rights, R ght to Devel opment is also a
human right. "Devel opnent" connotes an ongoi hg process. An econormic
prosperity or elimnation of poverty is not the only goal to be achieved
but along with it allows individuals to lead a life with dignity with a
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view to participate in the Governmental process so as to enable themto
preserve their identity and cul ture.

184. W may refer to the UN Declaration on the Right to Devel opment, 1986.
The Decl arati on descri bes devel opment as a conprehensi ve econom ¢, soci al

cultural and political process, which ainms at constant inprovenent of well
bei ng of people and of individuals on the basis of their active, free and
nmeani ngf ul participation in the process.

185. In the UNESCO Convention agai nst Discrimnation in Education, the
States parties agree (Article 5[c ]) that "it is essential to recognize the
ri ght of members of national mnorities to carry on their own educationa
activities, including, the maintenance of, schools and, depending on the
educational policy of each State, the use or the teaching of their own

| anguage, " and set out the circunstances in which this right may be
exerci sed. The European Convention on Human Ri ghts contains a provision
(Article 14) in which "association with a national mnority" is |listed
anong a series of grounds upon which discrimnation is prohibited. The

I nternational Covenant on Civil and Political R ghts, adopted by the UK
CGeneral Assenbly in 1966, includes an article on the rights of persons
bel ongi ng-to minorities which reads:

"Article 27. In those States in which ethnic, religious or linguistic
mnorities exist, persons belonging to such mnorities shall not be denied
the right, in community with other nmenbers or their group, to enjoy their
own culture, to profess and practice their own religion, or to use their
own | anguage. "

186. Anpng the decisions of principal organs of the United Nations which
have dealt with, the question of special protective neasures for ethnic,
religious, or linguistic groups are three resolutions of the Genera
Assenbly: (1) on the future governnent of Pal estine, (2) on the question of
the disposal of the former Italian colonies and (3) on the question of
Eritrea. In addition, the Statue of the Cty of Jerusalem approved by the

Trust eeship Council, on 4 April 1950, provides special protective neasures
for ethnic, religious, or linguistic groups in articles dealing with human
rights and fundamental freedoms, the |egislative council, the judicia

system official and working | anguages, the educational systemand cultura
and benevol ent institutions, and broadcasting and tel evision

187. Fromthe texts of the "instruments and decisions nentioned above, it
may be inferred that the term"mnority" is applied internationally to two
di stinct categories of persons: (a) mnorities whose nenbers desire
equality with dom nant groups in the sole sense of non- discrinnation, and
(b) those whose nenbers desire equality, with dom nant groups in the sense
of non-discrimnation and the recognition of certain special rights and the
rendering of certain positive services. The kind of ”’minority rights" that
they feel they are entitled to claimif their equality within the State'is
to be real includes one or nore of the follow ng:

(a) provision of adequate prinmary and secondary education for the mnority
inits own |anguage and its cultural traditions;

(b) provision for nmaintenance of the culture of the minority through the
est abl i shnent and operation of schools, libraries, nuseuns, media of
information, and other cultural and educational institutions;

(c) provision of adequate facilities to the mnority for the use of its

| anguage, either orally or in witing, in the legislature. before the,
courts, and in adm nistration, and the granting of the right to use that,
| anguage in private intercourse;

(d) provision for respect of the famly |aw and personal status of the
mnority and their religious practices and interests; and

(e) provision of a certain degree of autonony.
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188. Several areas are sought to be secured wherefor the struggle
continues. The gap between the devel oped and the devel opi ng countries is a
yawni ng one. \Wereas there has been a rapid econonic growth in a few
countries bringing mllions of people out of poverty, narrowi ng the gap
bet ween haves and have-nots, a |arge nunber of countries have seen the gap
grow and poverty increase. Devel opnent and the eradication of poverty vis-
a-vis human rights nmust be seen in that perspective.

189. The right to establish professional colleges both by mnorities and
non-mnorities has been found in Article 19(1)(g) as also Article 30 of the
Constitution of India. These rights vis-a-vis restrictions and limtations
t her eupon shoul d be construed not only from econom c point of view but also
having regard to the international treaties, declarations and conventions
on Human Rights. The right of a minority is a human right so also the right
of devel opnent. Thus, subject to reasonable restrictions, any unai ded
institution inparting professional courses may although exercise greater
autonony in the matter of managenent and determ nation of the fee
structure, it will have a limted right so far as the right to admt
students is concerned. T.M A. Pai Foundation says that nmerit shall be the
criteria. Right of development finds place in WO and GATT. It takes into
consi deration globalisation and openi ng up of econony. Excellence in

pr of essi onal educati on nust be viewed fromthe economc interest in the
country. In order to conpete with the other devel oped countries, GDP of

I ndi a should be around 15% i nstead of present rate of 5% This can be

achi eved only by produci ng students of excellence, which can be achieved
only by encouraging institutions of excellence inparting professional
education to those who are neritorious. G ving encouragenment to the
students, having better nerit will, thus, have a direct nexus with the
econom ¢ and consequently the national interests of the country. The right
of devel opment fromthe human right point of view nmust be construed
liberally. Wien there are two conpeting human rights nanmely human rights
for the religious mnorities and the human rights for devel opnent, having
regard to the economic and national interest of the country in the nmatter
of adm ssion of students, the latter should be. allowed to prevail subject
to protection of the basic mnority rights. The State may have to strike a
del i cate bal ance, between these two conpeting rights. Furthernore, the
right to admt students may vary from course to course, discipline to

di scipline. At the stage of post graduate |level, there may be only one seat
or two seats, and, thus, in such a situation the right of the minority
institutions to adnmit a student nay be | ess than in the case of non-

pr of essi onal course.

190. "Proper education", Nani Pal khiwala said, "should |ead to
civilization." Recently, in Kapila H ngorani v. State of Bihar

, a Bench of this Court noticed the foll owi ng observations

of Field, J. in Munn v. Illinois [(1877) 94 US 113] as to what is "Life",
which was in the following termnms :

"sonmet hing nore than nere aninal exi stence and the inhibition against the
deprivation of life extends to all those linmts and faculties by whichife
is enjoyed."

191. Therein it was noticed

"The right to devel opnent in the devel oping countries is-itself a human
right. The sane has been made a part of WIO and GATT. In ' The Wrld Trade
Organi zation, Law, Practice, and Policy (Oxford) by Matsushita Schoenbaum
and Mauroidis at page 389, it is stated:

"The United Nations has proclaimed the existence of a human right to

devel opnent. This right refers not only to economic growmh but also to
human wel fare, including health, education, enploynent, social security,
and a wi de-range of other human needs. This hunman right to devel opnent is
vaguely defined as a so-called third-generation human right that cannot be
i mpl enented in the sane way as civil and political human rights. Rather, it
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is the obligation of states and i ntergovernmental organizations to work
within the scope of their authority to conbat poverty and misery in
di sadvant aged countries."

[ Enphasi s suppl i ed]
192. Poverty to a great extent can be conbated through education

193. Having regard to gl obalisation and opening up of the market, the State
expects various mnedical colleges and educational institutions and
universities to nmove in. Under WIO and GATT human devel opnent has taken its
firmroot. A decent life to the persons living in the society in general is
per cei ved.

194. In the said scenario this Court in Kapila Hi ngorani (supra) observed:

"The States of India are Welfare States. They having regard to the
constitutional provisions adunbrated in the Constitution of India and in
particular Part |1V thereof |aying down the Directive Principles of the
State Policy and Part |VA | aying down the Fundanmental Duties are bound to
preserve the practice to maintain the human dignity."

195. To achieve this, the pronotion of human devel opnent and the
preservation and protecti on of human rights proceed froma comon pl atform
Both reflect the commitnent of the people to promote freedom the well -
being and dignity of individuals in society. Human devel opnent as a hunan
right has a direct nexus with the increase in capabilities of human beings
as al so the range of things they can do. Human devel opnent is eventually in
the interest of society and on a |larger canvas, it is in the nationa
interest also. As a human right, ‘human devel opment finds its echo in
several areas as for exanple in excellence in professional education, be it
the study of nedicine, engineering or |aw. Progress and devel opnent in
these fields will not only give a boost to the econony of the country but
also result in better living conditions for the people of India.

196. In T.MA. Pai Foundation's case (supra), this Court called upon the
private unaided institutions including the mnority educationa
institutions to fulfill the hopes and aspirations of the neritorious
students and in particular the neritorious socially and educationally
backward students. H gher education as contained in Article 26 nust be
based on nerit. The conpeting human rights of the minorities vis-a-vis any
other citizen, thus, requires a delicate bal ance.

197. Furthernmore Article 51A(j) enjoins a duty of every citizen of India
inter alia to strive towards excellence in all spheres of individual and
col lective activity so that the national constantly rises to higher |evels
of excell ence and achi evenent.

198. In T.M A Pai Foundation (supra), this Court in no uncertain termns
said that nerit would be the first criteria for inparting professiona
education. It nust be given full effect with the aid of these additiona
reasons.

RECOGNI TI OV AFFI LI ATI ON

199. Although the minorities have a right to establish institutions of
their own choice, they adnittedly do not have any right of recognition or
affiliation for the said purpose. They nust fulfil the requirenents of |aw
as al so other conditions which nmay reasonably be fixed by the appropriate
CGovernment or the university.

200. In T.MA. Pai Foundation (supra) it was laid down that certain
conditions can be inmposed as regards adm ssion of students, node of hol ding
exam nations at the tinme of grant of recognition. A question has been

rai sed by M. Narinman that once recognition has been granted, no further
restriction can be inposed. W do not agree. There exist some institution
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in this country which are nore than a century old. It would be too nuch to
say that only because an institution receives recognition/affiliation at a
di stant point of time the appropriate Governnment is denuded of its power to
lay down any law in inposing any fresh condition despite the need of change
owi ng to passage of time. Furthernore, the Parlianent or the State
Legi sl atures are not denuded of its power having regard to restrictions
that may satisfy the test of Clause (6) of Article 19 of the Constitution
of India or regulations in terns of Article 30 dependi ng upon the nationa
interest/public interest and other relevant factors. We, however, wish to
enphasi se that the State/ University while granting recognition or the
affiliation cannot inpose any condition in furtherance of its own needs or
in pursuit of the Directive Principles of State Policy.

AN EPI LOGUE :

201. It is unfortunate that a Constitution Bench had to be constituted for
interpreting a 11-Judge Bench judgnent. Probably in judicial history of

I ndia, this has been done for the first time. It is equally unfortunate
that all of us cannot agree on all the points, despite the fact that the
matter involves construction of a judgment. In the nane of interpretation
we have to sone extent, however little it may be re-witten the judgnent.
We have | aid down new | aws and issued directions purported to be in terns
of Article 142 of the Constitution. W have interpreted T.M A Pai; but we
have al so nade endeavours to give effect to it. In some areas it was

possi ble; in sone other it was not.

202. W have refrai ned ourselves fromexpressi ng any opinion at this stage
as to whether grant of settlenment of Governnent |and at a throw away price
or allowing the private institutions to avail the facilities of Governnent
hospital s woul d amount to grant of aid or not. W have al so not expressed
any opinion on cross-subsidy.

203. The supervisor courts in India exist for interpretation of
Constitution or interpretation of statutes. They cannot evolve a fool - proof
systemon the basis of affidavits filed by the parties or upon hearing
their counsel. Certain details of vexing problens on the basis of the
interpretation given by this Court nust be undertaken by the statutory
bodi es which have the requisite expertise. It is expected that statutory
bodi es woul d be able to performtheir duties for which they have been
establi shed. The doors of the Court should not be knocked every tine, if a
problem arises in inplenentation of the judgnent, however slight it may be.
The court has its own limtations. The problens which can be sorted at the
ground | evel by hol ding consultations should not be allowed to be brought
to the Court. It is, in that view of the matter, we have thought it fit to
direct setting up of conmittees for the aforenentioned purposes.

204. In the present constitutional set up having regard to Entry 66, List I
of the Constitution of India, the |legislative power of the State may be
very limted; the extent whereof may have to be determ ned in appropriate
cases. But the sake of the State in such matters is also not minimal. The
State has to evolve its own policies generating the source of enploynent.

205. W have cone across several schemes franmed by the States in terns
wher eof incentives are being given to the private industries for generating
enpl oyment or reduction in taxes is being proposed if graduates - are

enpl oyed. The respective States, therefore, must apply its mind while
granting essentiality certificate i nasnmuch as the human resource

devel opnent problens will have to be faced by it. In evolving a sound
policy decision in this behalf, the statutory bodi es shall also have to
lend their ears to the respective State CGovernments while granting

perm ssion for establishnment of the professional educational institutions.
The Human Resource Devel opnment M nistry of the Central Governnent shoul d
also play its role.

206. The I.As. for clarification are,thus, disposed of. The wit petitions
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may now be pl aced before appropriate Benches for disposal. In the facts and
circunstances of this case, there shall be no order as to costs.




